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U.S. Customs Service 


Treasury Dectistons 


19 CFR Part 10 
(T.D. 85-40) 


Customs Regulations Amendments Relating to Cancellation of 
Temporary Importation Bonds 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
eliminating the requirement that Customs examine merchandise 
imported temporarily under bond or under an A.T.A. carnet, before 
exportation, and to supervise the exportation process in order to 
have the temporary importation bond or carnet cancelled. Proof of 
exportation will now be verified by documentary evidence ordinari- 
ly submitted to Customs. Elimination of these requirements will 
ease the Customs workload and benefit importers who use the tem- 
porary importation bond procedures. 


EFFECTIVE DATE: April 11, 1985. 


FOR FURTHER INFORMATION CONTACT: Donald Beach, Carri- 
ers, Drawback and Bonds Division, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229 (202-566-5856). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Under the provisions of Schedule 8, Part 5, Subpart C, Tariff 
Schedules of the United States (19 U.S.C. 1202), certain classes of 
articles may be imported into the U.S. on a temporary basis under 
bond. Such articles, when not imported for sale or sale on approval, 
may be admitted into the U.S. without the payment of duty by fur- 
nishing Customs with a bond which provides for exportation of the 
articles under Customs supervision. Exportation must be within 
one year from the date of importation. This period may be ex- 
tended upon application for one or more periods which when added 
to the initial one year period will not exceed a total of three years. 
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The Customs Regulations governing temporary importations under 
bond are found in § 10.31 et seg. (19 CFR 10.31 et seq.). 

An A.T.A. carnet is an international customs document which 
may be used for the temporary duty-free importation of certain ar- 
ticles into a country in lieu of the usual customs documents re- 
quired. This carnet serves as a guarantee against the payment of 
customs duties which may become due on articles temporarily im- 
ported and not exported. The Customs Regulations governing 
A.T.A. carnets are found in § 10.31 et seg., and Part 114, Customs 
Regulations (19 CFR 10.31 et seg., Part 114). 

Section 10.38(a), Customs Regulations (19 CFR 10.38(a)), states 
that articles entered under a temporary importation bond or 
carnet may be exported at the port of entry or at another port. An 
Application for Exportation of Articles Under Special Bond, Cus- 
toms Form 3495, must be filed with the district director a sufficient 
length of time in advance of the date of exportation to permit Cus- 
toms to examine and identify the articles if circumstances warrant 
examination. The past practice has been to examine most articles 
before exportation. Articles entered under A.T.A. carnet are exam- 
ined at the port from which they are to be exported. 

If Customs decides to examine the articles, all expenses in con- 
nection with the delivery of the articles to Customs for examina- 
tion, the cording and sealing of the articles, and their transfer for 
exportation are paid for by the parties in interest. Customs is re- 
quired to supervise the exportation process. Section 10.39, Customs 
Regulations (19 CFR 10.39), sets forth the procedures for cancella- 
tion of bonds. 

Because of increased demands for Customs service and decreased 
staffing, the requirements of examination and supervision of expor- 
tation are now unrealistic. This procedure was instituted to ensure 
that the articles were in fact exported. However, this is no longer 
necessary. Documentary evidence, such as a copy of a bill of lading, 
a landing certificate, a vessel or vehicle manifest, a certificate of 
lading, or a Notice of Exportation, Customs Form 7511, certified by 
Customs, which shows that the articles were exported, is adequate 
proof of exportation. 

As explained in a notice published in the Federal Register on 
September 9, 1983 (48 FR 40738), because of the benefit which ac- © 
crues to the public by modifying the procedure to allow exporta- 
tions to be proven by documentary evidence and the benefit to Cus- 
toms by eliminating physical supervision, on April 3, 1981, Customs 
notified all field offices that an importer of a temporarily imported 
article may cancel the bond or carnet by filing documentary evi- 
dence of exportation. By T.D. 81-124, published in the Customs 
BULLETIN on May 20, 1981, notice was given to the public that the 
requirements of §§ 10.38 and 10.39, Customs Regulations, were 
being suspended at the importer’s option. Since that time, most im- 
porters have exercised the option without problem. Accordingly, 
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the notice proposed to amend Parts 10 and 114, Customs Regula- 
tions, to eliminate the necessity of examination by Customs of mer- 
chandise imported temporarily under bond or carnet and the re- 
quirement of supervision of the exportation process. Because of the 
unique nature of mail or parcel post exportations, supervision of 
their exportation will continue. A discussion of the 15 comments 
received in response to the notice and our responses follow. 


DIscUSSION OF COMMENTS 


Comment: Four commenters suggested extensions of the time for 
filing proof of export. One suggested that 60 days from the date of 
exportation be allowed, instead of the 30 days in the proposal. An- 
other suggested 90 days to accommodate multi-users of temporary 
importations under bond (hereinafter TIB’s). A third suggested 30 
days from the end of the bond period, instead of the 10 days pro- 
posed. The last commenter requested that we delete any reference 
to the 30-day from date of exportation period, allowing all users 10 
days from the end of the bond period. 

Response: We agree that the 30-day after exportation or 10-day 
after the expiration of the bond periods, whichever occurs first, are 
too short. However, a 90-day from date of exportation or 30-day 
from end of bond period are too long. Also, deleting the 30-day 
period altogether, thereby allowing all users 10 days from the end 
of the bond period to prove exportation, is not practical. It would 
result in too many open TIB’s i.e., cases where exportation occurs 
long before the expiration of the bond period but no proof of expor- 
tation is submitted to cancel the bond because of the long period 
allowed to submit the proof. 

We believe that for the submission of proof of exportation, 60 
days from the date of exportation or 20 days from the expiration of ~ 
the bond or carnet period, whichever occurs first, are sufficient pe- 
riods of time to accommodate most users of TIB’s. Section 10.38(a) 
is amended to reflect these time periods. 

Comment: Customs Form 3495, the “Application for Exportation 
of Articles under Special Bond,” which is required to be submitted 
prior to exportation as a request to cancel the TIB, is eliminated 
under the proposal. This form should be retained to aid in the can- 
cellation of TIB’s for merchandise exported to Canada by truck. 

Response: As proposed, § 10.38(a) does not prohibit the use of Cus- 
toms Form 3495. Anyone who wishes to use this form as. a request 
for cancellation may do so, as long as sufficient proof of exportation 
is submitted with the request. 

Comment: Proposed § 10.38(a) should specifically state that one 
proof of exportation is required—a bill of lading. The language 
“Evidence sufficient to prove exportation * * * includes, but is not 
limited to, a bill of lading, landing certificate, vessel or vehicle 
manifest, certificate of lading or certified notice of exportation” 
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may lead TIB users to conclude that all those papers are necessary 
to prove exportation. 

Response: It is clear from the proposed language that evidence 
sufficient to prove exportation “includes, but is not limited to” the 
specified documents. It only requires the submission of what is nec- 
essary to establish the fact and date of exportation, which may be 
one or more of the suggested forms, or other forms. 

Comment: In the penultimate sentence of proposed § 10.38(a), the 
work “must” should be replaced with the word “may,” thereby 
making the requirement of submitting a copy of the t.i.b. import 
entry optional. Since Customs keeps a copy of the import entry, 
this requirement is superfluous. 

Response: We disagree. The requirement enables Customs to com- 
pare its copy with the submitted copy, thereby helping to verify the 
document. 

Comment: The exporter’s summary procedure used in drawback 
claims, whereby the exporter files one document for several draw- 
back claims, should be adopted for multi-users of TIB’s. 

Response: This procedure is not practical for TIB users inasmuch 
as they, unlike drawback claimants, must satisfy a bond require- 
ment for the TIB’s, which requires the submission of a separate 
document for each TIB. 

Comment: There should be a provision covering partial exporta- 
tion of articles imported under a TIB because sometimes these arti- 
cles are not exported at the same time, thereby requiring the sub- 
mission of multiple evidence of exportation. 

Response: We disagree. A TIB is not eligible for cancellation until 
all articles covered by the TIB are exported. Therefore, there can 
be no provision for partial exportation. However, evidence of par- 
tial exportation may be submitted for mitigation of claims for liqui- 
dated damages for failure to export all the TIB articles. 

Comment: One commenter asked why the regulations cannot pro- 
vide for submission of evidence of destruction, rather than requir- 
ing the destruction to be made under Customs supervision. 

Response: For Customs purposes, destruction is a term with a 
specific legal meaning. Because only Customs can make the deter- 
mination that a legal destruction of articles has occurred, it must 
take place under our supervision. 

Comment: Cessation of the examination/supervision procedures 
for TIB merchandise will induce fraud and disrupt interdictory pro- 
grams such as operation EXODUS. 

Response: We disagree. Under the new TIB procedures, Customs 
retains the authority to examine any merchandise prior to exporta- 
tion. In cases where fraud is suspected, an examination of the out- 
bound merchandise will be made. Further, we are aware of no doc- 
umented or alleged fraudulent acts connected with the exportation 
of TIB merchandise since April 1981, when exporters were given 
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the option of exporting TIB merchandise without examination or 
supervision. 

Comment: An export invoice should be required in order to 
cancel a TIB. Also, the TIB number should be required to be placed 
on any document used to establish exportation. 

Response: We believe that requiring an export invoice is unneces- 
sary and only increases the paperwork burden for the public and 
Customs. However, requiring the TIB number on any document 
submitted to prove exportation is advisable in order to help identi- 
fy the TIB entry. 

Comment: Language indicating that the Customs officer must be 
satisfied of the fact of exportation should be includgg in the regula- 
tions. ‘ 

Response: The proposed regulation requires that “timely exporta- 
tion” be established. No further language is needed to provide for 
the requirement of proof of exportation. 

Comment: As with mail exportations, the regulations should pro- 
vide for cancellation of TIB’s for salespersons’ samples at ports 
other than the port of entry. 

Response: All a salesperson need do to cancel a TIB when depart- 
ing with samples at a port other than that of entry is to have Cus- 
toms certify a notice of exportation at the departure point. The 
salesperson may then mail the request for cancellation along with 
the notice of exportation to the port of importation, where TIB will 
be cancelled. There is no necessity to provide for cancellation of the 
TIB at the port of exportation. 

Comment: The reference to carnets only in the last paragraph of 
proposed § 10.38, and not in § 10.39 which deals with cancellation of 
TIB’s, may confuse the public, causing it to believe that the amend- 
ed regulations cover only cancellation of TIB’s and not carnets as 
well. 

Response: We disagree. Carnets are sufficiently mentioned 
throughout the document, from which the public could conclude 
that the regulations apply to carnets as well as TIB’s. Also, refer- 
ence is being made in the document to the specific regulations gov- 
erning carnets, found in § 114.26. However, the proposed amend- 
ment to § 114.26(a), which would eliminate the supervision require- 
ment for merchandise exported under a TIR carnet, is being with- 
drawn since a TIR carnet is not with temporary importations 
under bond. Therefore, there is no need to amend § 114.26 for this 
purpose. 

Comment: Proposed § 10.39(e(3) provides for the cancellation of 
liquidated damages upon payment of a lesser amount, or without 
collection of liquidated damages, if the TIB merchandise is timely 
exported but timely request for cancellation is not made and satis- 
factory proof of exportation is submitted. One commenter asked 
what the disposition would be of a case in which no proof of expor- 
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tation is submitted until after liquidated damages have been as- 
sessed 


Response: Section 10.39(e) concerns the cancellation of the liabil- 
ity for payment of liquidated damages. Therefore, it is presumed 
that liquidated damages have already been assessed when proof of 
exportation is furnished to Customs under a § 10.39(e)(3) situation. 
These liquidated damages may be cancelled upon payment of a 
lesser amount. If the district director has not assessed liquidated 
damages by the date of the untimely filing of proof of exportation, 
in his discretion, he need not assess any liquidated damages. 

Upon consideration of the comments received, and further 
review of the matter, it has been determined advisable to adopt the 
— with ##e modifications noted. 


EXECUTIVE ORDER 12291 


These amendments do not meet the criteria for a “major rule” as 
defined by section 1(b) of E.O. 12291. Accordingly, no regulatory 
impact analysis has been prepared. 


REGULATORY FLEXIBILITY ANALYSIS 


The provisions of the Regulatory Flexibility Act, relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604), 
are not applicable to these amendments because they will not have 
a significant economic impact on a substantial number of small en- 
tities. 

Accordingly, it is certified under the provisions of § 3 of the Reg- 
ulatory Flexibility Act (5 U.S.C. 605(b)), that this rule will not have 
a significant economic impact on a substantial number of small en- 
tities. 


DRAFTING INFORMATION 


The principal author of this document was Susan Terranova, 
Regulations Control Branch, Customs Headquarters. However, per- 
sonnel from other Customs offices participated in its development. 


List oF SuBJECTs IN 19 CFR Part 10 


Customs duties and inspection, Imports, Temporary importation 
under bond. 


AMENDMENTS TO THE REGULATIONS Part 10 


Part 10, Customs Regulations (19 CFR Part 10), is amended as set 
forth below. 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A 
REDUCED RATE, ETC. 


1. Section 10.38 is revised to read as follows: 
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§ 10.38 Exportation. 

(a) General. Articles temporarily imported under bond or an 
A.T.A carnet may be exported without Customs examination or su- 
pervision. Bond liability will be cancelled or no claim will be 
brought against the guaranteeing association on an A.T.A. carnet 
under § 10.39 ofthis chapter if satisfactory written proof of timely 
exportation by the person principally liable under the bond or 
A.T.A. carnet, or an authorized representative or agent, is provided 
. to the district director at the port of importation within (1) 60 days 
of exportation or (2) 20 days of the end of the period during which 
the articles were authorized to remain in the customs territory of 
the United States under bond or carnet, whichever occurs first. 
Evidence sufficient to prove exportation of articles entered tempo- 
rarily under bond includes, but is not limited to, a bill of lading, 
landing certificate, vessel or vehicle manifest, certificate of lading 
or certified notice of exportation. The request for cancellation of 
the bond must also include a copy of the import entry or copy of 
the invoice used on entry. In the case of an A.T.A. carnet, the 
carnet shall be presented for certification, together with the impor- 
tation and/or reexportation vouchers. The cancellation, discharge 
or nonacceptance of carnets is addresed in § 114.26 of this chapter. 

(b) Mail or parcel post exportations. If articles are exported by 
mail or parcel post, the package containing the articles shall be 
presented to Customs for mailing under Customs supervision. If 
presented for mailing at a port other than the port of entry, the 
request for cancellation of the bond shall be presented in duplicate 
along with the package. After the package is mailed, the district 
director shall certify the original of the request and forward it to 
the port of entry. 

(c) Verification. Whenever the circumstances warrant, and occa- 
sionally in any event, district directors shall cause the fact of ex- 
portation to be verified in accordance with the procedures provided 
for in §§ 18.7 and 22.43 of this chapter. 

2. Section 10.39(e) is amended by removing the words “under 
Customs supervision” from paragraph (2) and by revising the first 
sentence of paragraph (3) to read as follows: 


§ 10.39 Cancellation of bond charges. 


* * * * 


(e) * * * 

(3) If the article was exported within the bond period, but a 
timely request for cancellation of the bond was not made, and satis- 
factory documentary evidence of actual exportation (e.g. foreign 
landing certificate), or of death or other complete destruction (e.g. 
veterinarian’s certificate or certificates of two disinterested wit- 
nesses) is furnished, upon the payment of such lesser amount, or 
without the collection or liquidated damages, as the district direc- 
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tor may deem appropriate under the law and in view of the circum- 
stance. * * * 


* bd * * * * * 


(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 


WILLIAM WON Raas, 
Commissioner of Customs. 


Approved: February 21, 1985. 
E. T. STEVENSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 12, 1985 (50 FR 9797)] 


(T.D. 85-41) 
Synopses of Drawback Decisions 


The following are synopses of drawback rates issued November 
28, 1984 to February 6, 1985, inclusive, pursuant to Subpart C, 
Part 191, Customs Regulations. 

In the synopses below are listed for each drawback rate approved 
under 19 U.S.C. 1313(b), the name of the company, the specified ar- 
ticles on which drawback is authorized, the merchandise which will 
be used to manufacture or produce these articles, the factories 
where the work will be accomplished, the date the statement was 
signed, the basis for determining payment, the Regional Commis- 
sioner to whom the rate was forwarded or issued by, and the date 
on which it was forwarded or issued. 


(DRA-1-09) 
Dated: March 6, 1985. 


File: 217771. 
EDWARD B. GABLE, Jr., 
Director, 
Carriers, Drawback and Bonds Division. 


(A) Company: AVX Corporation 

Articles: Dielectric Ceramic Tapes, Precious Metal Electrode Paste, 
Ceramic Capacitor Chips, and Multilayer Ceramic Capacitors 

Merchandise: Palladium Powder 

Factories: Myrtle Beach and Conway, SC; Orlean, NY; Colorado 
Springs, CO 

Statement signed: September 6, 1984 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioners of Customs: Houston, 
New Orleans, and New York, February 4, 1985 
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(B) Company: The B. F. Goodrich Company 

Articles: Synthetic rubber 

Merchandise: Butadiene 

Factories: Akron and Avon Lake, OH; Henry, IL; Pedricktown, NJ; 
Louisville and Calvert City, KY; Plaquemine, LA; Long Beach, 
CA; Port Neches, TX 

Statement signed: October 18, 1984 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Boston (Bal- 
timore Liquidation), February 6, 1985 


(C) Company: B. P. Woodgrain Paneling, Inc. 

Articles: Laminated plywood paneling 

Merchandise: Lauan plywood 

Factories: Elkhart, IN; Rancho Cucamong, CA 

Statement signed: October 4, 1984 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 19, 1984 


(D) Company: Cabot Corporation, Wrought Products Division 

Articles: Beryllium Copper Master Alloy 

Merchandise: Beryllium Oxide; 

Factories: Berks County, PA; Elkhart, and Kokomo, IN; Elmsford, 
NY; Athens, TN; and Arcadia, LA 

Statement signed: May 30, 1984 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 3, 1984 


(E) Company: Caulkins Indiantown Citrus Company, Inc. 

Articles: Orange juice drink base 

Merchandise: Citric Acid Anhydrous 

Factory: Indiantown, FL 

Statement signed: December 12, 1984 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: Miami, Feb- 
ruary 6, 1985 


(F) Company: Celanese Chemical Company, Inc. 

Articles: Methanol; Ethanol; Formic Acid, Acetic Acid; Propionic 
Acid; Butyric Acid; Methyl] Acrylate; Methyl Formate; Ethyl Ace- 
tate; Propyl Acetate; Butyl Acetate, Isobutyl Acetate; Acetic An- 
hydride; CELTONE (mixed lower-alkyl ketones); 2-Butanone; Cel- 
lulose Acetate Flake; Cellulose Acetate Cigarette Tow; Cellulose 
Acetate Filament Yarn; Cellulose Acetate Staple Fiber; Cellulose 
Acetate Fiber Batting; Cellulose Triacetate Flake, and Yarn and 
Staple Fiber 

Merchandise: Butane 
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Factories: Bay City, Bishop, Houston, and Pampa, TX; Newark, NJ; 
Cumberland, MD; Rock Hill, SC; Narrows, VA 

Statement signed: September 7, 1984 

Basis of claim: Used in, with distribution to the products obtained 
in accordance with their relative values at the time of separation 

Rate forwarded to Regional Commissioner of Customs: Houston, 
December 11, 1984 


(G) Company: Celanese Chemical Co., Inc. 

Articles: Vinyl Acetate; Ethyl Acetate; Propyl Acetate; Butyl Ace- 
tate; Isobutyl Acetate; Acetic Anhydride; Cellulose Acetate 
Flake; Cellulose Acetate Cigarette Tow; Cellulose Acetate Fila- 
ment Yarn; Cellulose Acetate Staple Fiber; Cellulose Acetate 
Fiber Batting; and Cellulose Triacetate Flake, Yarn and Staple 
Fiber 

Merchandise: Acetic Acid 

Factories: Bay City, Bishop, Houston and Pampa, TX; Newark, NJ; 
Rock Hill, SC; Cumberland, MD; and Narrows, VA 

Statement signed: September 19, 1984 

Basis of claim: Used in 

Rate forwarded to Regional Conmimissioner of Customs: Houston, 
January 16, 1985 


(H) Company: Chevron Chemical Corporation 

Articles: Lubricating oil additives 

Merchandise: Zinc dithiophosphate 

Factory: Belle Chasse, LA 

Statement signed: September 27, 1984 

Basis of claim: Used in 

Rate forwarded to Regional Commissioners of Customs: New Orle- 
po and Los Angeles (San Francisco Liquidation), January 14, 
1985 


(I) Company: Chadbourne International, Inc. 

Articles: Polypropylene roll film 

Merchandise: Polypropylene plastic resin 

Factory: Williamstown, MA: 

Statement signed: August 28, 1984 

Basis of claim: Used in, less valuable waste 

Rate forwarded to Regional Commissioner of Customs: Boston, De- 
cember 14, 1984 


(J) Company: Crompton & Knowles Corp., Dyes & Chemicals Div. 
Articles: Dyestuffs cut in strength 

Merchandise: Organic pigments 

Factories: Reading and Gibraltar, PA; Lowell, NC; Newark, NJ 
Statement signed: July 30, 1984 

Basis of claim: Used in 
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Rate forwarded to Regional Commissioner of Customs: New York, 
January 11, 1985 


(K) Company: Eastman Kodak Company 

Articles: Finished sensitized photographic film in rolls cut to specif- 
ic sizes and packaged 

Merchandise: Sensitized photographic film in slit rolls 

Factories: Rochester, NY; Windsor, CO 

Statement signed: October 1, 1984 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Boston, Jan- 
uary 16, 1985 


(L) Company: FMC Corporation 

Articles: Phosphorus, phosphoric acid, potassium and sodium phos- 
phates 

Merchandise: Amorphous carbon electrodes 

Factories: Pocatello, ID; Lawrence, KS; Newark, CA; Carteret, NJ; 
Buffalo, NY; Nitro, WV 

Statement signed: September 11, 1984 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
January 3, 1985 


(M) Company: Harsco Corp., Astro Metallurgical Div. 


Articles: Titanium rod, hot rolled coil and wires 

Merchandise: Titanium ingot and billet 

Factories: Wooster, OH; Latrobe, Bridgeville and New Kensington, 
PA; and Newark and Harrison, NJ 

Statement signed: November 30, 1984 

Basis of claim: Used in 

Rate issued by Regional Commissioner of Customs in accordance 
with section 191.25(b\(2), Customs Regulations: Chicago, Decem- 
ber 13, 1984 

Revokes: T.D. 72-150-0, T.D. 73-26-R, and T.D. 78-254-B, to cover 
successorship from Astro Metallurgical Corp. 


(N) Company: INMOS Corporation 

Articles: Partially fabricated integrated circuits in die and wafer 
form; Finished systems and related equipment; Finished integrat- 
ed circuit semiconductor devices 

Merchandise: High purity silicon wafers; Fabricated die silicon 
wafers; Packages; P-Type frames; Ceramic combo lids; Unfinished 
integrated circuits and semiconductor devices; Finished integrat- 
ed circuits and semiconductor devices; all the foregoing identified 
by part number 

Factories: Colorado Springs, CO (two locations) 

Statement signed: September 25, 1984 

Basis of claim: Used in, less valuable waste 
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Rate forwarded to Regional Commissioner of Customs: Los Angeles 
(San Francisco Liquidation), January 18, 1985 


(O) Company: Kelsey-Hayes Company 

Articles: Rough forged engine blades and other manufactured air- 
craft parts 

Merchandise: Titanium alloy bars, 90Ti 6A1 4Vn 

Factory: Utica, NY 

Statement signed: September 21, 1984 

Basis of claim: Used in, less valuable waste 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 11, 1984 


(P) Company: Lee Data Corporation 

Articles: Work stations and/or display terminals 

Merchandise: Component parts 

Factory: Eden Prairie, MN 

Statement signed: December 3, 1984 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
January 31, 1985 


(Q) Company: Lukens, Inc. 

Articles: Pallet plate 

Merchandise: Steel ingots or slabs 

Factories: Coatesville, and Conshohocken, PA 

Statement signed: October 18, 1984 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Boston (Bal- 
timore Liquidation), November 28, 1984 


(R).Company: Merck Sharp & Dohme Quimica de Puerto Rico, Inc. 

Articles: Compound VII (Amiloride) 

Merchandise: Lumazine 

Factory: Barceloneta, PR 

Statement signed: October 15, 1984 

Basis of claim: Used in 

Rate forwarded to Regional Commissioners of Customs: Miami and 
New York, January 28, 1985 


(S) Company: Mobil Chemical Co. Div. of Mobil Oil Corp. 

Articles: Polystyrene resin pellets 

Merchandise: Styrene monomer 

Factories: Holyoke, MA; Joliet, IL; Santa Ana, CA 

Statement signed: October 16, 1984 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: New York, 
January 15, 1985 
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(T) Company: Monsanto Company 

Articles: Silicon Monocrystalline ingots and slices 

Merchandise: Polycrystalline Elemental Silicon 

Factories: Spartanburg, SC; St. Peters, MO 

Statement signed: December 7, 1984 

Basis of claim: Used in, less valuable waste 

Rate forwarded to Regional Commissioners of Customs: New York, 
Chicago and Los Angeles (San Francisco Liquidation), December 
20, 1984 


(U) Company: Polyvinyl/Permuthane Co. 

Articles: Neocryl Granules, Neocryl Liquid, and Neorez Liquid 

Merchandies: n-Butyl Methacrylate, n-Butyl Acrylate, Ethyl Acry- 
late, Methyl Methacrylate, Isophorone Diisocyanate, Tributox- 
yethyl Phosphate, and n-Methyl 2-Pyrrolidone 

Factories: Wilmington, MA; Vallejo, CA 

Statement signed: November 15, 1984 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 17, 1984 


(V) Company: Umetco Minerals Corporation 

Articles: Ammonium paratungstate 

Merchandise: Tungsten concentrates; calcium tungstate; tungsten 
scrap 

Factory: Bishop, CA 

Statement signed: October 8, 1984 

Basis of claim: Appearing in 

Rate issued by Regional Commissioner of Customs in accordance 
with section 191.25(b\(2), Customs Regulations: New York, Janu- 
ary 8, 1985 

Revokes: T.D. 81-53-Z, to cover successorship from Union Carbide 
Corporation 


(W) Company: Union Carbide Corporation 

Articles: Dry cell batteries; Socket terminals; Electrodes; Top and 
bottom battery covers 

Merchandise: Nickel-plate steel strip; Electrolytic tin plate steel; 
Snap fasteners (sockets and studes); Nickel-plated brass eyelets; 
Nickel-plated steel electrode caps; Laminated phenolic plate 
paper base; Electrolytic manganese dioxide, battery grade; Un- 
wrought zinc (slab and ingot for melt); Polycylpentadiene P-3 
resin; Separator paper; Lithograph steel 

Factories: Cleveland and Fremont, OH; Asheboro (2), and Green- 
ville, NC; Red Oak, IA; Maryville, MO; St. Albans and Benning- 
ton, VT 

Statement signed: December 13, 1983 

Basis of claim: Appearing in 
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Rate forwarded to Regional Commissioner of Customs: New York, 
November 28, 1984 


(X) Company: Union Carbide Corporation 

Articles: Ethyl Alcohol; Pure, 190 and 200 degrees; Specially Dena- 
tured Alcohols, Chemical Derivatives of Ethyl Alcohol, including, 
but not limited to, brake fluids, acetates, and silicates 

Merchandise: Ethyl Alcohol, Hydrated; Ethyl Alcohol, Anhydrous 

Factories: Port Lavaca, Brownsville, and Texas City, TX; Hahn- 
ville, LA; Charleston, SC; Sisterville, WV; Bound Brook, NJ 

Statement signed: September 10, 1984 

Basis of claim: Used in, with distribution to the products obtained 
in accordance with their relative values at the time of separa- 
tion, when applicable; otherwise, used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 3, 1984 


(Y) Company: Union Carbide Corporation 

Articles: Tergitol ® Surfactants, types 15-S and 25-L 

Merchandise: Softanol 30 (3 mole ethoxylate of mixed secondary al- 
cohols having chain length of 11-15 carbon atoms); Lial 125 
(Mixed primary alcohols having chain lengths of 10-18 carbon 
atoms) 

Factories: Charleston, WV; Texas City, TX 

Statement signed: September 10, 1984 

Basis of claim: Used in 

Rate forwarded to Regional Commissioner of Customs: New York, 
December 13, 1984 


(Z) Company: Wellco Carpet Corporation 

Articles: Commercial carpet 

Merchandise: Bulk Continuous Filament (BCF) Olefin Yarn 

Factory: Calhoun, GA 

Statement signed: September 27, 1984 

Basis of claim: Appearing in 

Rate forwarded to Regional Commissioner of Customs: Miami, De- 
cember 5, 1984 


(T.D. 85-42) 


Recordation of Trade Name: “GERBER PRODUCTS COMPANY” 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of Recordation. 


SUMMARY: On December 17, 1984, a notice of application for the 
recordation under section 42 of the Act of July 5, 1946, as amended 
(15 U.S.C. 1124), of the trade name “GERBER PRODUCTS COM- 
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PANY” was published in the Federal Register (49 FR 49014). The 
notice advised that before final action was taken on the applica- 
tion, consideration would be given to any relevant data, views, or 
arguments submitted in opposition to the recordation and received 
not later than February 15, 1985. No responses were received in op- 
position to the notice. 

Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “GERBER PRODUCTS COMPANY” is 
recorded as the trade name used by Gerber Products Company, a 
corporation organized under laws of the State of Michigan, located 
at 445 State Street, Fremont, Michigan 49412. The trade name is 
used in connection with plush toys, crib toys and other merchan- 
dise intended for use by infants and small children, manufactured 
in Hong Kong, Taiwan, Malaysia, West Germany, Japan and Thai- 
land. 


DATE: March 14, 1985. 


FOR FURTHER INFORMATION CONTACT: Harriet Lane, Entry, 
Licensing and Restricted Merchandise Branch, U.S. Customs Serv- 
ice, 1301 Constitution Avenue NW., Washington, D.C. 20229 (202- 
566-5765). 


Dated: March 8, 1985. 
EpWaArp T. Rosse, 
Acting Direcior, 
Entry Procedures and Penalties Division. 


[Published in the Federal Register, March 14, 1985 (50 FR 10341)] 


19 CFR Parts 6, 12, 18, 19, 141, 143, 144, and 146 
(T.D. 85-38) 


Customs Regulations Amendments Relating to Textiles and 
Textile Products; Effective Date 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Clarification of effective date. 


SUMMARY: On March 5, 1985, a final rule amending the Customs 
Regulations relating to imported textiles and textiles products was 
published as T.D. 85-38 in the Federal Register (50 FR 8710), pur- 
suant to section 204 of the Agricultural Act of 1956. The regula- 
tions were prepared to prevent circumvention or frustration of visa 
or export license requirements contained in multilateral and bilat- 
eral agreements to which the U‘S. is a party and to facilitate the 
efficient and equitable administration of the U.S. Textile Import 
Program. The document stated that the final rule is effective on 
April 4, 1985. This document clarifies the effective date. The final 


468-684 0 - 85 - 2 
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rule is effective for all textiles and textile products subject to sec- 
tion 204, Agricultrual Act of 1956, as amended, exported from the 
country of origin, as defined by section 12.130, of the final rule on 
or after April 4, 1985. 


EFFECTIVE DATE: For a clarification of the effective date provi- 
sion of the final rule published as T.D. 85-38 in the Federal Regis- 
ter on March 5, 1985 (50 FR 8710), see SUPPLEMENTARY INFOR- 
MATION below. 


FOR FURTHER INFORMATION CONTACT: Philip Robins, Classi- 
fication and Value Division (202-566-8181), U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 204 of the Agricultural Act of 1956, as amended (7 U.S.C. 
1854), provides authority fer the President to negotiate agreements 
with foreign governments limiting exports of textiles and textile 
products from such countries into the U.S. The Act also grants au- 
thority to issue regulations governing entry of textiles and textile 
products. Executive Order 12475 of May 9, 1984, was issued by the 
President to prevent circumvention or frustration of textile product 
quotas or visa requirements contained in multilateral and bilateral 
agreements to which the U‘S. is a party and to facilitate the effi- 
cient and equitable administration of the U.S. Textile Import Pro- 
gram. By the Executive Order the President delegated the author- 
ity to issue regulations to the Secretary of the Treasury and direct- 
ed that the regulations be promulgated within 120 days of the May 
11, 1984, effective date of the Executive Order. 

Accordingly, on August 3, 1984, interim Customs Regulations 
were published in the Federal Register (49 FR 31248). On March 5, 
1985, final regulations were published as T.D. 85-38 in the Federal 
Register (50 FR 8710). The final rule stated that the regulation is 
effective on April 4, 1985. This document clarifies the effective date 
of the final rule as set forth below. 


CLARIFICATION OF EFFECTIVE DATE 


The effective date provision of the final Customs Regulations 

published as T.D. 85-38 in the Federal Register on March 5, 1985 
(50 FR 8710), is amended by removing the stated “Date” and insert- 
ing, in its place, the following: 
DATE: This regulation is effective for all textiles and textile prod- 
ucts subject to section 204, Agricultural Act of 1956, as amended, 
exported from the country of origin, as defined by section 12.130 of 
the final rule (19 CFR 12.130), on or after April 4, 1985. 
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Dated: March 6, 1985. 


ALFRED R. DE ANGELUS, 
Acting Commissioner of Customs. 


[Published in the Federal Register, March 12, 1985 (50 FR 9796)] 


ERRATUM 


In Customs BULLETIN, Volume 19, No. 2, dated January 9, 
1985, page 1, T.D. 85-1-A, the name of the company was in- 
correct. The correct name is Advanced Micro Devices, Inc. 








U.S. Customs Service 


General Notice 


Application for Recordation of Trade Name: “Supreme Import 
Export Co., Inc.” 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of application for recordation of trade name. 


SUMMARY: Application has been filed pursuant to section 133.12, 
Customs Regulations (19 CFR 133.12), for the recordation under 
section 42 of the Act of July 5, 1946, as amended (15 U.S.C. 1124), of 
the trade name “SUPREME IMPORT EXPORT CO., INC.” used by 
Supreme Import Export Co., Inc., a corporation organized under 
the laws of the State of New York, located at 900 Broadway, New 
York, New York 10003. 

The application states that the trade name is used in connection 
with the following merchandise manufactured in Hong Kong, 
Korea, Japan, Taiwan and the Philippines: playing cards; cigarette 
lighters; cellophane tape; toothbrushes; padlocks; cassette tapes; 
pens; batteries; sunglasses; cameras and curling irons. 

Before final action is taken on the application, consideration will 
be given to any relevant data, views, or arguments submitted in op- 
position to the recordation of this trade name. Notice of the action 
taken on the application for recordation of this trade name will be 
published in the Federal Register. 


DATE: Comments must be received on or before May 13, 1985. 


ADDRESS: Written comments should be addressed to the Commis- 
sioner of Customs, Attention: Entry, Licensing and Restricted Mer- 
chandise Branch, 1301 Constitution Avenue, NW. Room 2417, 
Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Harriet Lane, Entry, 
Licensing and Restricted Merchandise Branch, 1301 Constitution 
Avenue NW., Washington, D.C. 20229 (202-566-5765). 


Dated: March 8, 1985. 
Epwarp T. Rossg, 
Acting Director, 
Entry Procedures and Penalties Division. 


[Published in the Federal Register, March 14, 1985 (50 FR 10341)] 
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U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 83-1130) 


M.M.&P. MaritimE ADVANCEMENT, TRAINING, EDUCATION & 
Sarety ProGRAM (MATES) anp Maritime INsTITUTE OF TECH- 
NOLOGY & GRADUATE STUDIES, APPELLANTS v. DEPARTMENT OF 
CoMMERCE, INTERNATIONAL TRADE ADMINISTRATION, APPELLEE 


(Decided: March 5, 1984) 


Eugene T. Rossides, of Washington, D.C., argued for appellants. Robert V. McIn- 
tyre and George C. Smith, of Washington, D.C., were on the brief for appellant. 

Velta A. Melnbrencis, of Washington, D.C., argued for appellee. With her on the 
brief were J. Paul McGrath, Assistant Attorney General and David M. Cohen, Di- 
rector. 

Appealed from: U.S. Department of Commerce, International 
Trade Administration. 


No Judge. 


Before Ricu, Circuit Judge, SKELTON, Senior Circuit Judge, and 
Kasuiwa, Circuit Judge. 


Kasuiwa, Circuit Judge. 

This is an appeal from the decision of the Secretary of Commerce 
denying appellants’ application for duty-free entry of two shiphan- 
dling and navigational simulators pursuant to Item 851.60 Tariff 
Schedules of the United States (TSUS), added by section 6 of the 
Educational, Scientific and Cultural Materials Importation Act of 
1966.1 The Secretary denied appellant’s application based on his de- 
termination that the simulators were not intended to be used in 
scientific research or formal science-oriented education. We reverse 
and remand. 


I 


The Educational, Scientific, and Cultural Materials Importation 
Act of 1966 (hereinafter the Act) was enacted to implement the 
Florence Agreement, an international treaty designed to facilitate 
the free flow of educational, scientific, and cultural materials 


'Pub. L. No. 89-651, § 6(c), 80 Stat. 897, 899, 19 U.S.C. § 1202, Schedule 8, Part 4, Headnote 6. 
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across national boundaries. S. Rep. No. 1678, 89th Cong., 2nd Sess., 
reprinted in 1966 U.S. CODE CONG. 4 AD. NEWS 3253, 3254; H.R. 
Rep. No. 1779, 89th Cong., 2nd Sess. 6 (1966). (Hereinafter S. Rep. 
No. 1678 and H.R. No. 1779). The Act accomplishes this purpose by 
providing for the duty-free importation of educational, scientific, 
and cultural materials if certain requirements are met. The provi- 
sion of the Act at issue in this case provides for duty-free entry of: 


Articles entered for the use of any nonprofit institution, 
whether public or private, established for educational or scien- 
tific purposes: 

Instruments and apparatus, if no instrument or apparatus 
of equivalent scientific value for the purposes for which the 
instrument or apparatus is intended to be used is being man- 
ufactured in the United States (see headnote 6 to this part). 
[19 U.S.C. § 1202, Schedule 8, Part 4, Item 851.60, of the 
Tariff Schedules of the United States (TSUS)]. 


The Act further provides that the Secretary of Commerce shall 
have responsibility for determining whether an instrument or ap- 
paratus of equivalent scientific value to such article, for the pur- 
poses for which the instrument or apparatus is intended to be used, 
is being manufactured in the United States. Headnote 6 to TSUS 
Schedule 8, part 4. 

Appellant, the Masters, Mates and Pilots Maritime Advance- 
ment, Training, Education and Safety Program (MATES), is a non- 
profit institution which administers the Maritime Institute of Tech- 
nology and Graduate Studies and which conducts educational and 
training programs in the field of marine navigation, shiphandling 
and related fields. These programs are designed to further the edu- 
cation and training of pilots, shipmasters and other licensed deck 
officers. 

On May 8, 1981, MATES filed its initial application for duty-free 
entry under the Act of a “shiphandling simulator for shiphandling 
and navigation training” to be used in a shiphandling course. Ac- 
cording to the curriculum included in the application, each student 
was to spend 50% of his time in the classroom and 50% of his time 
in the simulator. The purpose of the course was to: (1) Improve the 
ability of the merchant officer to plan and execute safe and effec- 
tive ship operations in the context of realistic situations, (2) culti- 
vate a thorough understanding of the internal and external forces 
on a ship during navigation, and (3) provide a basis for standard 
bridge team organization. 

Students taking the course were required to understand naviga- 
tion and radar assessment procedures, the effects of hydrodynamics 
on ship performance, and the equations of motion which form the 
basis for physical phenomena affecting ship motion. Unless a stu- 
dent had taken courses in all-weather and electronic navigation 
during the prior two years, he would have to take a refresher 
course in these areas before enrolling in the course. The applica- 
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tion also specified the technical features of the simulator which 
were necessary to achieve appellants’ educational objectives. 

On January 5, 1982, MATES filed a request for a second “Ship- 
handling simulator for shiphandling and navigation training”, 
again indicating that the article was intended to be used for educa- 
tional purposes. 

On January 16, 1982, MATES’ requests were both denied without 
prejudice for resubmission. The letter of denial stated: 


(To) permit the determination of scientific equivalency re- 
quired by Pub. L. 89-651, the application must show a use of 
the foreign article in scientific research or formal science-ori- 
ented education (e.g., courses in chemistry, physics, biology, 
etc.). 

The Department concurs with NBS and notes that your pur- 
poses appear to be vocational training which cannot be consid- 
ered scientific research or science oriented education. Thus at 
this time we are unable to attach any measure of scientific 
value to the foreign article and therefore find that a prima 
facie case for a determination relative to scientific equivalency 
has not been made. 


On April 23, 1982, MATES resubmitted its request for duty-free 
entry with regard to the first article specifying it as a “radio and 
radar navigational aid apparatus identified as a Ship Operational 
Research and Educational Facility.”” The application stated that, al- 
though the article would be principally used for educational pur- 
poses, it was also capable of various research applications.” A simi- 
lar application was resubmitted for the second article on January 
6, 1983. 

On April 19, 1983, the Director of the Office of Import Programs 
issued his decision denying duty-free treatment in both cases upon 
the ground that “because the article possesses no scientific value 
for the purposes for which it is intended, a prima facie case is not 
presented upon which to base a finding of scientific equivalency.” * 
The decision stated that to qualify for duty-free treatment, an ap- 
plicant must show that it intends to use the foreign article in 
either scientific research or formal science-oriented education. This 
conclusion was based on the statutory requirement that an article 
may be imported duty-free if no instrument or apparatus of equiva- 
lent scientific value for the purposes for which it is intended to be 
used is being manufactured in the United States. The Director rea- 
soned that “unless an applicant actually intends that an article 
will be used by an institution ‘established for educational or scien- 
tific purposes’ in a manner which has some scientific value within 


?The Department determined that appellant’s resubmission did not comport with the regulatory require- 
ments. Appellant does not challenge this determination. We, therefore, decide only whether appellant’s initial 
application was improperly denied. 

3The Secretary of Commerce has delegated his authority over this matter to the Director of the Office of 
Import Programs. 15 CFR 301.1(a); 38 Fed. Reg. 9,324 (1973). 
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the context of its intended use, the required scientific equivalency 
determination would be meaningless.” 

Because MATES intended to use the simulators in what the Sec- 
retary concluded was a purely vocational activity, the application 
was denied. 


Il 


The Secretary of Commerce has interpreted the statute as per- 
mitting duty-free entry only for articles intended to be used for sci- 
entific research or formal science-oriented education.* Under the 
statute this court has jurisdiction to review questions of law which 
includes the determination whether the agency’s factual findings 
are supported by substantial evidence. University of North Carolina 
v. Department of Commerce, 701, F.2d 942 (Fed. Cir. 1983). Our ex- 
amination of the statutory language and legislative history con- 
vinces us that the Secretary’s determination that the article must 
be used for scientific research or formal science-oriented education 
has no basis in the law, Train v. Natural Resources Defense Coun- 
sel, 421 U.S. 60 (1975), and that this standard has been arbitrarily 
applied to appellant in this case, 5 U.S.C. § 706. 

According to the language of the statute, an article is entitled to 
duty-free entry: (1) If it is entered for use by any nonprofit institu- 
tion established for scientific or educational purposes, and (2) no in- 
strument or apparatus of equivalent scientific value for the pur- 
poses for which it is intended to be used in being manufactured in 
the United States. 

The Secretary’s determination that foreign instruments and ap- 
paratus are permitted duty-free entry only if they are intended to 
be used for scientific research or formal science-oriented education, 
and, therefore, not for vocational training, is based on his interpre- 
tation that use of the foreign article must have some scientific 
value. This interpretation is in turn based on the “equivalent scien- 
tific value” determination which the Secretary is required to make. 

We agree with the government that according to the legislative 
history, the equivalent scientific value determination is the most 
important test for determining duty-free entry of a foreign article. 
S. Rep. No. 1678 at 3265; H.R. Rep. No. 1779 at 18. We also agree 
with the government that according to the statute, the Secretary 
must make this determination in the context of intended use of the 
foreign article. 

We do not agree, however, that because of this requirement, it is 
reasonable to conclude that the foreign article must be used in sci- 
entific research or in formal science-oriented education. What the 


‘The current regulations which became effective July 28, 1982 provide in § 301.5(dXiii) that the applicant’s 
intended purposes must include either “scientific research or science-related educational programs.” 47 Fed. 
Reg. 32517, 32520 (1982). Appellant contends that the standard expressed in the new regulations is different 
from the standard applied in the instant case. The government contends that the new regulation imposes no 
different standard from that applied in the instant case and that applied in the past. We need not and do not 
resolve this issue because the new regulations were not in effect at the time appellant’s application was denied. 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 25 


Secretary has done in this case is to graft onto the stated purposes 
for which the instrument can be used, educational or scientific re- 
search, the additional requirement that the educational purpose 
must be a formal science-oriented one (undefined) and to conclude 
that appellant’s vocational purposes disqualify the simulators from 
duty-free entry under the Act. 

The government makes a two-step argument to support this posi- 
tion. First, it argues that because the scientific equivalency deter- 
mination must be made in the context of the instrument’s intended 
use, the foreign article must have a scientific purpose. Then the 
government contends that the Secretary’s consistent interpretation 
of the statutory scheme that the instrument must be intended to be 
used in scientific research or in formal science-oriented education 
is reasonable in light of the scientific purpose requirement. 

The government contends that because classification of imports 
as scientific instruments has depended upon their use and since 
Congress has conditioned duty-free entry under item 851.60 upon 
an intended use with a scientific value, it is obvious that only for- 
eign instruments intended to be used for scientific purposes qualify 
for duty-free treatment under 851.60. It also contends that any 
other interpretation would render the scientific equivalency deter- 
mination meaningless. We disagree. 

The statute states that duty-free entry will be permitted for: 


Articles entered for the use of any nonprofit institution, 
whether public or private, established for educational or scien- 


tific purposes. 

The government contends that educational or scientific merely 
refers to the type of institution which can import articles duty-free. 
However, the plain language of the statute states “for educational 
or scientific purposes.” Moreover, Annex D to the Florence Agree- 
ment, which the provision in issue implements, explicitly states 
that duty-free entry is to be provided for “scientific instruments or 
apparatus, intended exclusively for educational purposes or pure 
scientific research.” > (Emphasis added.) 

The legislative history of the Act also indicates that Congress in- 
tended the statute to apply to articles imported for educational 
purposes, as well as for scientific research. As was stated in the 
Senate Report which accompanied the legislation: 


In short, instruments or apparatus of types not domestically 
produced would be admitted free of duty if imported by a quali- 


5 The text of Annex D reads: 
ANNEX D 
SCIENTIFIC INSTRUMENTS OR APPARATUS 

Scientific instruments or apparatus, intended exclusively for educational purposes or pure scientific re- 
search, provided: 

(a) That such scientific instruments or apparatus are oe to public or private scientific or education- 
al institutional [sic] approved by the competent authorities of the importing country for the purpose of duty- 
free entry of these types of articles, and used under the control and responsibility of these institutions; 

(b) That instruments or apparatus of equivalent scientific value are not being manufactured in the coun- 
try of importation. 
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fied nonprofit institution for use exclusively in its noncommer- 
cial scientific or educational pursuits. S. Rep. No. 1678, at 3265; 
H.R. No. 1779 at 18. [Emphasis added.] 


The legislative history also makes clear that the scientific 
equivalency determination is not intended to limit the purposes of 
the institution but rather is concerned with the performance char- 
acteristics of the imported article. As was stated in a letter from 
the Secretary of State to the House Ways and Means Committee in 
describing the scientific equivalency evaluation: 


As a general rule the articles would be compared on the 
basis of total overall performance. However, they would be 
compared where pertinent on the basis of specific differences 
between them. Evaluations of equivalency between domestic 
and foreign instruments or apparatus will be based on the 
structural and operational characteristics that are relevant to 
the functions which an article, such as that for which duty-free 
treatment is sought, is designed to perform. One article shall 
be considered equivalent to another, if there are no significant 
differences between them with respect to the pertinent charac- 
teristics. Implementation of Florence and Beirut Agreements: 
Hearings on H.R. 8664 and H.R. 15271 before the Committee on 
Ways and Means, 89th Cong. 1st Sess. 9, 12-13. 


The reason why the scientific equivalency determination is to be 
made in the context of the article’s intended use is so that foreign 
instruments which can satisfy the institution’s requirements will 


not be admitted duty-free if there is a domestic article which can 
also satisfy the institution’s needs: 


Under the bill the determination of equivalent scientific 
value is to be in terms of equivalent scientific value for the 
purposes for which the instrument or apparatus is intended to 
be used. This will prevent the bill from resulting in the duty- 
free entry of an instrument or apparatus in a case where there 
is available a domestic article which, though different from the 
article in some scientific characteristics, nevertheless is as ca- 
pable as is the foreign one of fulfilling the purposes for which 
aoe or apparatus is intended to be used. S. Rep. No. 

at 4 


Nowhere does the statute or the legislative history indicate that 
because the Secretary is required to ascertain whether there is a 
domestic article of equivalent scientific value to the foreign article 
and because the Secretary must make this determination in the 
context of intended use of the article, that use of the article must 
be for purely scientific purposes, or, as stated by the Secretary, for 
scientific research or formal science-oriented education. According 
to the statute’s language and the legislative history, the institution 
may use the instrument or apparatus for scientific research or for 
its educational pursuits. 
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Although we agree with the government that in order for the 
Secretary to make his scientific equivalency determination the arti- 
cle must have some “scientific value” for its intended use, we, how- 
ever, do not agree that this means that the article must be used in 
formal science-oriented education. We also do not agree that an ar- 
ticle imported for use in vocational training is excluded from the 
benefits of the Act. There is nothing in the statutory language or 
the legislative history to support the Secretary’s position and it di- 
rectly contravenes the broad purposes of the Act which is designed 
to foster the free flow of educational and scientific materials across 
national borders. This court is not bound by an administrative 
agency interpretation which does not comport with Congressional 
intent, United States v. Sumitomo Shoji, 534 F.2d 320 (CCPA 1976). 


Ill 


The government also contends that the requirement that use of 
the article must be for scientific research or formal science-orient- 
ed education is a reasonable interpretation of the statute because 
Congress has failed to define the term “scientific,” scientific is a 
very broad term, and the Secretary has consistently interpreted the 
term scientific as requiring that a particular foreign article be used 
in scientific research or formal science-oriented education. What 
the Department means by formal science-oriented education was 
stated in its first rejection of MATES’ application: 


To permit the determination of scientific equivalency re- 
quired by Pub. L 89-651, the application must show use of the 
foreign article in scientific research or formal science-oriented 
education (e.g., courses in chemistry, physics, biology etc.). 


The Secretary, however has not consistently interpreted the stat- 
ute as requiring that the article must be used in formal science- 
oriented education and, therefore, that vocational training in a sci- 
entific field is a precluded use under theror statute. This is a new 
requirement abritrarily imposed on MATES in this case. 

During 1968-1971, several vocational and public schools were 
permitted to import duty-free certain Theory of Electricity Kits 
which were used for teaching the basic theory of electricity by 
having students construct electrical articles. The government at- 
tempts to distinguish these cases on the basis that a vocational 
training school can also teach science-related courses in addition to 
pure vocational training. However, there was no suggestion in 
these cases that the imported devices failed to qualify under the 
statute because these vocational training programs did not consti- 
tute “formal science-oriented education.” Moreover, in its decision 
in the instant case, the Department stated: 


* 7. B.E.W. Electrical Workers Educational Training Centre, 33 Fed. Reg. 10659 (1968); Occupational Centre (Bel- 
mont, N.Y.), 36 Fed. Reg. 19450 (1971); Hawaii Technical School. 34 Fed Reg. 8171 (1969); Downey Unified School 
District, 33 Fed. Reg. 15885 (1968); Rio Handan Junior College, 33 Fed. Reg. 15587 (1968). 
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We, of course, considered teaching the underlying theory of 
electricity a scientific educational pu , even though such 
training was being given in vocational schools or community 
colleges. If the Department erred in an earlier case, involving a 
theory of electricity device, which we do believe was the case, we 
are not obligated to perpetuate the error. [Emphasis added.] 


Further, in the series of cases cited by the government in which 
the Secretary denied the duty-free importation of foreign articles 
used in vocational training, there was no indication that the for- 
eign article had to be used in formal science-oriented education.’ In 
those decisions, the Secretary stated time and again that some sci- 
entific use of the article, whether educational or research, must be 
intended. The Department did not state that the article must be 
used in formal science-oriented education, and in most of these 
cases there was no suggestion that the foreign article was to be 
used in a scientific field.* We agree with the government that the 
Secretary has consistently required that the article must have 
some scientific value or use in order to perform the scientific 
equivalency determination. We, however, do not agree that the Sec- 
retary has consistently required that the article must be used in 
formal-science oriented education in order to satisfy the require- 
ments of the statute. We also do not agree that the Secretary has 
consistently ruled that articles used in vocational training are ex- 
cluded from the benefits of the Act. An agency is obligated to 
follow precedent, and if it chooses to change, it must explain why. 
See Greater Boston Television v. FCC, 444 F.2d 841 (D.C. Cir. 1970). 

The government’s final contention is that appellant intends to 
use the simulators to teach an “art” and not a “science” and, 
therefore, that there was substantial evidence to support the Secre- 
tary’s conclusion that the simulators possessed no scientific value 
for their intended use. However, as the government itself argues, 
“scientific” is a very broad term and we hold that for the purposes 
of this Act it includes the applied sciences such as navigation and 
aviation as well as the customary academic sciences such as phys- 
ics, chemistry, and biology.® 


1 South Shore Vocational Technical High School, 32 Fed. Reg. 8184 (1965) (article designed to perform oper- 
ations on sheet metal); Los Angeles County Museum of Art, 33 Fed. Reg. 2573 (1968) (device for restoration of 
paintings); New York Institute of Technology, 36 Fed. Reg. 2636 (1971) (perspective drawing), Texas A & M Uni- 
versity, 36 Fed. Reg. 1923 (1971) (profile milling machine); The Catholic University of America, 37 Fed. Reg. 43529 
(1975); (Music Synthesizer) Students International Meditation Society, 40 Fed. Reg. 43529 (1975) (videotape 
prompter); Maine Maritime Academy, 44 Fed. Reg. 16366 (1982) (marine diesel propulsion simulator); Maritime 
Institute of Technology, 48 Fed. Reg. 17637 (1982) (Deviascope to be used in a training course for obtaining U.S. 
Coast Guard mariner’s license), 48 Fed. Reg. 17636 (1982) (radio navigation simulator). 

* The government cites only three cases which arguably concerned vocational training in a scientific field. 
Two of these cases involved appellant, Maritime Institute of Technology, 48 Fed. Reg. 17636 and 17637 (1982). 
The third case was an application for a marine diesel propulsion simulator intended to be used in an unde: 
uate engineering curriculum in Modern Diesel Operations, Maine Maritime Academy, 47 Fed. Reg. 16366 (1982). 
We note that while the Secretary did state that the article must be used in scientific research or for science- 
related education, he did not use the formal science-oriented test imposed in the instant case. 

®The government cites a series of cases which it contends stand for the Proposition that the Court of Customs 
and Patent Appeals has consistently held that the term “scientific instruments” refers only to those instru- 
ments used in the pure as distinguished from the applied sciences. See, e.g. W.L. Conover v. United States, 17 
CCPA 324 (1929); United States v. C.H. Stoelting Co., 21 CCPA 588 (1934); - United States v. Adlanco Industri- 

Continued 
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It is basic customs law that terms used in the TSUS are to be 
given their common meaning absent some special circumstance 
calling for a more specialized meaning. Trans-Atlantic Co. v. 
United States, 471 F.2d 1397, 1398, (CCPA 1973). “A court, in deter- 
mining common meaning, may rely upon its own understanding of 
terms used and may consult standard lexicographic and scientific 
authorities.” 471 F.2d at 1398. 

“Navigation” is defined in Webster’s Third New International 
Dictionary (Unabridged Ed., 1966, p. 1509) as: 


“Navigation. 1. the act or practice of navigating. 2a. the sci- 
ence or art of conducting ships or aircraft from one place to an- 
other; esp: the method of determining position, course, and dis- 
tance traveled over the surface of the earth by the principles of 
geometry and astronomy and by reference to devices (as r. 
beacons or instruments designed as aids). [Emphasis added.] !° 


The interpretation that navigation is a science for purposes of 
the Act is in keeping with the broad purposes of the Act and it is 
consistent with our decision in University of North Carolina v. De- 
partment of Commerce, 701 F.2d 942 (Fed. Cir. 1983), wherein we 
stressed that it is not up to the Secretary to make value judgments 
regarding the nature or value of an institution’s programs. 

The government argues that appellant did not apply for duty- 
free treatment for navigational instruments and that appellant did 
not intend to use the simulators to teach the “science” of naviga- 
tion. Rather, the government contends that MATES intended to 
use the articles merely to improve the existing shiphandling skills 
of experienced and licensed ships officers which, the government 
argues, is not a science. We do not agree. 

MATES applied for a “Shiphandling simulator for shiphandling 
and marine navigation training” and it was to be used in a course 
whose purposes were: (1) to teach students to plan and execute safe 
operations in realistic situations, (2) to develop a thorough under- 
standing of the internal and external force effects on a ship during 
navigation, and (3) to provide a basis for standard bridge team or- 
ganization. Unless a student had taken courses in all-weather navi- 


al Products Corp., 21 CCPA 249 (1933). What the government fails to point out is that these cases involved the 
court’s interpretation of paragraph 360 of the Tariff Acts of 1922 and 1930; the court specifically limited its 
holding to that section; and the court reached its conclusion based on its perception of congressional intent for 
that particular Act. In the cases cited by the government, the court held that the general term “scientific instru- 
ments”, as used in paragraph 360, referred only to those instruments used in the pure sciences because Congress 
also included in paragraph 360 a specific enumeration of instruments used in the applied sciences. The court 
reasoned that the term “scientific instruments” must refer only to instruments used in the pure sciences, else 
Congress would not have felt the need to specifically list instruments used in the applied sciences in the same 
paragraph. 17 CCPA at 327-8. It is clear that the cases cited by the government do not establish a general prop- 
osition that the term “scientific instruments” means only those instruments used in the pure sciences. Nor do 
the cases stand for the proposition that courts have consistently given the term “scientific instruments” a 
narrow interpretation. The cases only involve the court’s interpretation of particular statutory language in a 
particular case. Moreover, none of the cases were concerned with the statute now before us, but only with classi- 
fication of merchandise under competing provisions of the Tariff Act. 

1©Numerous books and scientific journals also define navigation and seamanship as a science. To cite just one 
example: “Navigation is the art and science of determining the position of a ship and of conducting a ship safely 
from one position to another. Navigation and Operations/Fundamentals of Naval Science, Vol. 3, p. 4 (Naval 
Institute Press, 1972.) (Cir. 1983). 
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gation and electronic navigation prior to enrolling in the shiphan- 
dling course, he would have to take a refresher course which cov- 
ered an in-depth review of radar and electronic navigation. Stu- 
dents taking the course were also required to understand the ef- 
fects of hydrodynamics on ship performance and to understand the 
equations of motion which form the basis for physical phenomena 
affecting ship motion. 

The government contends that the fact that the practical train- 
ing may involve technical and sophisticated concepts in the fields 
of marine navigation, hydrodynamics, radar, and electronic naviga- 
tion does not mean that these areas were to be taught in the simu- 
lator courses. However, it is clear that the simulators were intend- 
ed to be used to teach the students how to apply this scientific 
knowledge.'! Merely because the simulators were intended to teach 
students the practical application of scientific knowledge in a voca- 
tional training setting does not mean that they would not be serv- 
ing an educational purpose in a scientific field. 

Moreover, the Secretary did not deny appellant’s application be- 
cause the simulators were intended to be used to teach an “art” 
and not a “science”. The Secretary denied appellant’s application 
because vocational training did not comport with his conception of 
formal-science oriented education in such fields as biology, chemis- 
try and physics. We hold, however, that vocational training in a 
scientific field does come within the Act and conclude that appel- 
lant’s use of the simulators was to educate and train students in 
such a scientific field. 


V 


After determining that appellant’s application did not present a 
prima facie case upon which to base a finding of scientific equiva- 
lency, the Secretary proceeded to address the issue of whether 
there was a domestic instrument of equivalent scientific value. 
However, because the Secretary determined that the instrument 
possessed no scientific value for its intended purposes, he addressed 
the scientific equivalency determination in the most cursory fash- 
ion. We therefore reverse the Secretary’s determination that there 
was no prima facie case upon which to base a finding of scientific 
equivalency and remand the case to the Secretary so that he can 
perform a proper scientific equivaiency evaluation in order to de- 
termine whether the simulators can be imported duty-free. 


REVERSED and REMANDED 


"The Department’ 's view on the meaning of “scientific” disregards the most elementary dictionary definitions 
of the word: “of, or relating to, or exhibiting the methods or principles of science,” which, in turn, is defined as: 
“Ia: possession of knowledge as distinguished from ignorance or misunderstanding; b: knowledge attained 
through study or practice. 2a: a department of systematized knowledge as an object of study (the—of theology); 
6: something (as a sport or technique) that may be studied or learned like systematized knowledge; c: one of the 
natural sciences. 3: knowledge covering general truths or the operation of general laws esp. as obtained and 
tested through scientific method: specif. NATURAL SCIENCE. 4: a system or method based on or purporting to 
be based upon scientific principles. 5 cap: CHRISTIAN SCIENCE.” [WEBSTER’S seventh New Collegiate diction- 
ary.] 
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Baldwin, Circuit Judge. 

New England Butt Company appeals from the decision and order 
of the United States International Trade Commission (Commission) 
in Investigation No. 337-TA-130, Certain Braiding Machines, 
under 19 U.S.C. 1337 (1982) (originally enacted as Tariff Act of 
1930, Ch. 497, § 337, 46 Stat. 703) (hereinafter referred to as section 
337), which prohibits unfair methods of competition in the importa- 
tion of articles into the United States. The alleged unfair trade 


practice at issue is common law trademark infringement. The Com- 
mission ruled there was no violation of section 337. We affirm. 


I. BACKGROUND 


New England Butt, established in 1842, manufactures and sells 
textile equipment. Since 1884, it has manufactured and sold a may- 
pole-type (maypole) braiding machine which is used in the textile 
industry to manufacture braided material. A maypole braider is so 
named because the path traced by bobbin carriers on the machine 
simulates that of dancers dancing around a maypole. New England 
Butt has made no major design change in its maypole braiders 
during the one hundred years it has manufactured these machines. 
The superstructure of the New England Butt braiding machine was 
the subject of a utility patent which expired in 1938. 

New England Butt’s Number Two braider is at issue in this case. 
The braider consists of a series of components, twenty-two of which 
comprise the alleged trademark. During the 1960’s and 1970’s At- 
lantic Braiding Machinery (Atlantic) manufactured and sold a 
braiding machine very similar to New England Butt’s Number Two 
braider. Atlantic’s customers requested that the parts for its braid- 


468-684 0 - 85 - 3 
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ers be interchangeable with the parts for New England Butt’s 
Number Two braider. The Atlantic braider’s resulting similarity in 
appearance to the New England Butt braider arose from the use of 
a number of similar components and assemblies, including the 
plate configuration, overall head configuration, vertical uprights, 
vertical drive shaft, crossbars, brackets, worm gear, and change 
gear assembly. Differences between the two machines included the 
drive system and shipper handle. 

In 1966, Kokubun, Inc., one of the intervenors, began supplying 
parts to Atlantic for its braider. Originally, Atlantic supplied 
sample parts and specifications from which Kokubun produced 
parts. Later, in 1968, Kokubun began supplying Atlantic with the 
complete “base group” of the braider. The base group comprised 
the bulk of the Atlantic machine, everything from the top place to 
the bottom plate. 

Atlantic went out of business and New England Butt purchased 
Atlantic’s assets. Soon thereafter, Kokubun began to import its 
braiding machines into the United States through a Canadian sales 
agent. In 1980, Kokubun engaged intervenor George Sabula as its 
United States sales representative. 

Kokubun has been manufacturing maypole braiding machines 
since 1922 and has approximately fifty patents directed to braiding 
machine improvements. Kokubun’s 2D braiding machine, sold di- 
rectly to United States customers after Atlantic’s demise, has 
almost exactly the same structural design as the Atlantic braider. 
Many parts of the Kokubun braider are interchangeable with parts 
of the New England Butt Number Two braider. The Kokubun ma- 
chine also has features different from those of the New England 
Butt braider, including the change gear guard, stop motion device, 
take-off support arm, take-off rolls, ceramic former, and worm gear 
guard. Moreover, the Kokubun braider is prominently marked with 
the Kokubun name and the legend “Made in Japan.” 

New England Butt filed a complaint with the Commission alleg- 
ing unfair competition, common law trademark infringement, false 
designation of origin, and passing off in violation of section 337 in 
the importation and sale of Kokubun’s braiding machines. New 
England Butt alleged the existence of a common law trademark in 
the overall appearance of its braiding machine. During the pre- 
hearing conference, New England Butt waived all its allegations of 
unfair acts except for common law trademark infringement. 

An Administrative Law Judge (ALJ) conducted a hearing and 
issued an initial determination which concluded, first, that New 
England Butt had not proved the existence of a common law trade- 
mark in the overall appearance of the braiding machine, second, 
assuming a trademark existed, there was no likelihood of confu- 
sion, and third, the acts complained of substantially injured an in- 
dustry in the United States, but there is no prospective tendency to 
substantially injure the domestic industry. Because New England 
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Butt prevailed only on the injury issue, the ALJ held there was no 
violation of section 337 in the importation and sale in the United 
States of Kokubun’s braiding machines. 

New England Butt petitioned the Commission for review of the 
initial determination. The Commission denied the petition and the 
subsequent petition for reconsideration. The initial determination 
thus became the determination of the Commission pursuant to 19 
U.S.C. § 1335 (1982) and 19 C.F.R. § 210.53(h) (1984). 


II. Issues 


On appeal, New England Butt contends that the Commission 
erred by determining that the appearance of its braiding machine 
is primarily functional, and that the braider’s appearance is nei- 
ther inherently distinctive nor distinctive for its having acquired 
secondary meaning. Further, New England Butt argues that the 
Commission erred by determining that no likelihood of confusion 
exists between New England Butt’s Number Two braider and Ko- 
kubun’s 2D braider, and that there is no tendency to substantially 
injure the relevant domestic industry. Finally, assuming arguendo 
that a trademark does not exist, New England Butt argues that 
Kokubun’s alleged copying violates the “high level of moral con- 
duct” imposed upon importers by section 337. 


III. Opinion 


Section 337, in relevant part, declares unlawful: “Unfair methods 
of competition and unfair acts in the importation of articles * * *, 
the effect or tendency of which is to destroy or substantially injure 
an industry * * * in the United States.” Thus, to prove a violation 
of section 337, the complainant must show both an unfair act and a 
resulting detrimental effect or tendency. The standard of review 
for the Commission’s factual findings is the substantial evidence 
test. SSIH Equipment, S.A. v. USITC, 718 F.2d 365, 371, 218 USPQ 
678, 684 (Fed. Cir. 1983). 

In reviewing the Commission’s determination that there is no 
section 337 violation, our analysis first turns to whether the overall 
appearance of New England Butt’s Number Two braider functions 
as a trademark, for without the existence of a trademark, there 
can be no unfair method or act that can lead to a violation of sec- 
tion 337. 

New England Butt has not sought the protection offered by fed- 
eral registration under the Lanham Act, 15 U.S.C. §§ 1051-1127, 
and therefore the Patent and Trademark Office has not determined 
whether trademark rights exist. The initial task of determining 
whether common law trademark rights exist in the braider’s ap- 
pearance therefore went to the Commission. Regardless of the 
forum, however, the standards governing what constitutes a 
common law trademark remain the same. 
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A trademark is defined in the Lanham Act as “any word, name, 
symbol, or device or any combination thereof adopted and used by 
a manufacturer or merchant to identify his goods and distinguish 
them from those manufactured or sold by others.” 15 U.S.C. § 1127 
(1982); In re Morton-Norwich Products, Inc., 671 F.2d 1332, 1336, 
213 USPQ 9, 11 (CCPA 1982). 

In Morton-Norwich, one of our predecessor courts traced the de- 
velopment of the law of trademark protection for designs of articles 
and containers or their features, and formulated the following 
standard: “One who seeks to register (or protect) a product or con- 
tainer configuration as a trademark must demonstrate that its 
design is ‘nonfunctional,’ * * * and that the design functions as an 
indication of source, whether inherently so, because of its distinc- 
tive nature, * * * or through acquisition of secondary meaning”, 
id. at 1343, 213 USPQ at 17 (citations omitted) (emphasis added). 

It is therefore a requirement that the appearance of New Eng- 
land Butt’s Number Two braider be nonfunctional for there to exist 
the possibility of a protectable trademark in the braider’s overall 
appearance. Textron, Inc. v. USITC, No. 84-1261, slip op. at 9 (Fed. 
Cir. Jan. 24, 1985). Functionality is a question of fact, Morton-Nor- 
wich, 671 F.2d at 1340, 213 USPQ at 15, and hence reviewable 
under the substantial evidence standard. 

In Morton-Norwich, the court made a detailed analysis of how to 
determine whether a design is de jure functional or de facto func- 
tional, the distinction between the two categories of designs being 
that a de jure functional design cannot be protected as a trade- 
mark.' The mere fact that a particular feature or design may per- 
form a function is not conclusive of whether that feature or design 
is de jure functional. 671 F.2d at 1338, 213 USPQ at 13-14. 

However, to assert an overall product shape as a mark, the 
enti:e design must be non de jure functional or arbitrary. Textron, 
slip op. at 10; Petersen Mfg. Co. v. Central Purchasing, Inc., 740 
F.2d 1541, 1550, 222 USPQ 562, 569 (Fed. Cir. 1984); In re Minnesota 
Mining & Mfg. Co., 335 F.2d 836, 840, 142 USPQ 366, 369 (CCPA 
1964). The public policy underlying the rule that de jure functional 
designs cannot be protected as trademarks is, “not the right to 
slavishly copy articles which are not protected by patent or copy- 
right, but, the need to copy those articles, which is more properly 
termed the right to compete effectively.” Morton-Norwich, 671 F.2d 
at 1339, 213 USPQ at 14 (emphasis in original). See Textron, slip op. 
at 10; Petersen Mfg. Co., 740 F.2d at 1550, 220 USPQ at 569; In re 
R.M. Smith, Inc., 734 F.2d 1482, 1484, 222 USPQ 1, 2-3 (Fed. Cir. 
1984). The court, in Morton-Norwich, said ultimately, “‘functiona- 
lity’ is determined in light of ‘utility,’ which is determined in light 


on the basis that de facto function- 


Sutin omien 671 F.2d at 1887, 213 USPQ at 13. 
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of ‘superiority of design,’ and rests upon the foundation ‘essential 
to effective competition.’” 671 F.2d at 1340, 213 USPQ at 15 (cita- 
tion omitted). 

The court in Morton-Norwich then referred to a number of fac- 
tors, “both positive and negative,” which aid in the determination 
of whether a design is de jure functional. The court said, “the exist- 
ence of an expired utility patent which disclosed the utilitarian ad- 
vantage of the design sought to be registered ? as a trademark was 
evidence that it was functional.” 671 F.2d at 1340-41, 213 USPQ at 
15 (citing In re Shenango Ceramics, Inc., 362 F.2d 287, 291, 150 
USPQ 115, 119 (CCPA 1966) (emphasis in original)). Other factors 
relevant to the determination of functionality are whether “the 
originator of the design touts its utilitarian advantages through ad- 
vertising;’ whether “there are other alternatives available;”’ and 
whether a particular design “results from a comparatively simple 
or cheap method of manufacturing.” 671 F.2d at 1341, 213 USPQ at 
15-16. 

On the issue of functionality, New England Butt’s main argu- 
ment is that in its review of the twenty-two braider components, 
the Commission wrongly based its conclusion that the overall ap- 
pearance of the Number Two braider is functional on the fact that 
all the components, as reflected in the machine’s overall appear- 
ance, are de jure functional. New England Butt contends that since 
the individual components such as legs, drive pulley, and sickle- 
shaped bracket could assume different shapes and be manufactured 
of many materials, they are not dictated by function and are capa- 
ble of serving as a trademark or as a portion of a trademark. New 
England Butt does not address the question of whether there is a 
trademark in the overall design or point out evidence showing that 
the overall design of the braiding machine is de jure nonfunctional. 
There is further, no argument by New England Butt that any of 
the Commission’s findings on functionality are unsupported by sub- 
stantial evidence. 

The ALJ did indeed examine the utilitarian nature of each of the 
twenty-two components claimed by New England Butt to constitute 
its trademark. However, the purpose of this examination was to de- 
termine the functionality of each feature as reflected in the ma- 
chine’s overall appearance. The Commission reviewed each of the 
relevant components and found that each component is functional 
or irrelevant for trademark purposes.* All but one of the findings 
were based on the testimony of one of New England Butt’s wit- 
nesses. The Commission then analyzed the braider’s overall config- 
uration to see if the particular design is functional, by turning to 
the analysis set forth in Morton-Norwich, supra at 8-9. 


2The factors cited apply equally to an asserted common law trademark. 
3Those features determined irrelevant for trademark purposes were the braider’s color and some hidden cast- 
ing marks. 
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The Commission found the superstructure of New England Butt’s 
braider is the subject of an expired utility patent, U.S. Patent No. 
1,389,672, which issued on September 6, 1921. The Commission said: 


The advance in the art represented by the subject device is 
explained in part [in the patent] as simplifying and lessening 
“the cost of construction of the different styles of [braiding] 
machines as all of the parts are rendered removable and inter- 
changeable and any style of take-up or take-off head or mecha- 
nism may be applied thereto.” * * * To the extent this patent 
describes the super-structure of the current New England Butt 
braiding machine, it is evidence of that mechanism’s functiona- 
lity. 

New England Butt does not challenge the finding underlying this 
analysis. 

As for the second Morton-Norwich evidentiary factor, the Com- 
mission found in New England Butt’s advertising brochures and 
catalogs that New England Butt promotes the utilitarian features 
of the braider to its customer, but does not emphasize nonfunc- 
tional features or claim that nonfunctional features identify New 
England Butt as the source of the braider. Although New England 
Butt challenges this finding, our review of the record shows indeed 
a promotion of utilitarian features and we therefore conclude the 
finding is supported by substantial evidence. 

Regarding the third Morton-Norwich factor, the Commission 
found New England Butt failed to show the existence of viable al- 
ternative braider designs. Only New England Butt and Kokubun 
sell this type of maypole braider in the United States, and the 
record is devoid of any evidence that commercially feasible alterna- 
tive braider designs exist that could successfully compete with 
these braiders. The Commission said each feature was designed for 
reasons of economy and efficiency and hence alternative designs 
would not be commerically feasible. New England Butt’s assertions 
to the contrary, that alternative designs exist, do not meet the 
burden of proof needed to overcome the Commission’s finding. In 
our view, therefore, the Commission’s finding is supported by sub- 
stantial evidence. 

Finally, as to the fourth Morton-Norwich factor, New England 
Butt’s design results from a comparatively simple or cheap method 
of manufacture. Testimony of a New England Butt employee indi- 
cates that each feature of the braider was designed to be economi- 
cal and efficient. The patented improvements on New England 
Butt’s braider thus simplified and reduced the cost of the design. 

Morton-Norwich emphasizes that functionality is to be deter- 
mined in light of the competitive necessity to copy. 671 F.2d at 
1339, 218 USPQ at 14. Accord Jn re Teledyne Industries, Inc., 696 
F.2d 968, 971, 212 USPQ 9, 11 (Fed. Cir. 1982). In the present case, 
the Commission found the design features and overall configura- 
tions of New England Butt’s braider and the Kokubun 2D braider 
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are required by competitive conditions in the market place. Koku- 
bun was compelled by competitive necessity to copy because Koku- 
bun’s customers and customers of the now defunct Atlantic (Atlan- 
tic’s parts being made by Kokubun), insisted that their respective 
machine’s parts be interchangeable with those of New England 
Butt. The Commission reasoned that one could conclude, based on 
such evidence, that it is competitively necessary for Kokubun to 
copy New England Butt’s design features and overall configuration. 
We find no reason to disagree with the Commission’s finding. 

From a review of the entire record, we conclude that the Com- 
mission’s finding that New England Butt’s braiding machine design 
is de jure functional is supported by substantial evidence. Accord- 
ingly, we find no error in the Commission’s determination that 
New England Butt has not established a common law trademark in 
the overall appearance of its braiding machine, or in the Commis- 
sion’s resulting order. In view of our functionality conclusion, we 
do not reach the other issues bearing on the existence of a trade- 
mark, namely, inherent distinctiveness and secondary meaning, or 
the other elements necessary to make out a section 337 violation, 
namely, likelihood of confusion, and tendency to substantially 
injure the domestic industry. We accordingly affirm the Commis- 
sion’s decision that section 337 is not violated. 

Finally, we must address New England Butt’s contention that a 
high level of commercial morality should be demanded of importers 
in view of section 337. The further argument is that importers are 
subject to higher standards of commerical conduct than domestic 
manufacturers. This higher standard, it is argued, accompanies the 
privilege of importation. However, importation requires no more 
than that the importer abide by the laws of this country. Section 
337 does not imply any moral requirements like those alleged by 
New England Butt. 

Accordingly, the determination of the United States Internation- 
al Trade Commission is affirmed. 


AFFIRMED 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 85-19) 


EIsEMAN-LUDMAR Co., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 79-12-01949 
Before DiCar1o, Judge. 


Memorandum Opinion and Order 


(Decided: February 25, 1985) 


Fitch, King and Caffentzis (Peter J. Fitch), for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office (Barbara M. Epstein), for the de- 
fendant. 


DiCar1o, Judge: Defendant moves for summary judgment claim- 
ing that the doctrine of stare decisis applies. The motion is denied. 

Defendant contends that stare decisis should apply since the par- 
ties, type of merchandise (invoiced as “fur felts”), and issues are 
the same as those in a prior action, Eiseman-Ludmar Co. v. United 
States, 2 CIT 40, reh’g denied, 2 CIT 109 (1981). As in the prior 
action, plaintiff seeks reclassification of merchandise entered under 
item 798.00, Tariff Schedules of the United States, (TSUS), by simil- 
itude to item 124.60, TSUS, as modified by T.D. 68-9, to classifica- 
tion under item 703.35, TSUS, as modified by T.D. 68-9. 

In the prior action, following long-standing precedent, a dual 
burden was imposed on plaintiff. In order to overturn the United 
States Customs Service’s (Customs) classification, plaintiff had to 
prove that Customs’ classification was incorrect and that plaintiff's 
proposed classification was correct. The case was dismissed because 
plaintiff “failed in its burden to establish its claimed classification 
with respect to the subject merchandise. ‘Eiseman-Ludmar, 2 CIT, 
at 45. The Court did not rule on the validity of Customs’ classifica- 
tion. 

In Jarvis Clark Co. v. United States, 733 F.2d 873, reh’g denied, 
739 F.2d 628 (1984) the Court of Appeals for the Federal Circuit 

40 
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held that Congress in enacting 28 U.S.C. § 2643(b) (1982) ! intended 
to limit plaintiff's burden to proving that Customs’ classification 
was incorrect. Once that burden has been met, the Court must de- 
termine the correct classification. 

Although section 2643(b) was law before the decision in the prior 
action, its effect was not argued by the parties or considered by the 
Court. Since the Court did not rule on the correctness of Customs’ 
classification, that action has no stare decisis effect. Defendant’s 
motion for summary judgment is denied. 


(Slip Op. 85-20) 


Butova Watcu Co., INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 83-11-01613 
Before Forp, Judge. 


Memorandum Opinion and Order 


(Decided: February 25, 1985) 


Kuhn Muller and Bazerman (Perla M. Kuhn), for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office (Michael P. Maxwell), for the de- 
fendant. 


Forp, Judge: This action arises from an entry of watch parts im- 
ported by plaintiff which were classified by Customs under Item 
720.75, Tariff Schedules of the United States, as “other assemblies 
or subassemblies for watch movements * * *” and assessed with 
duty in the sum of $9,204.48. Plaintiff contended the merchandise 
was entitled to entry free of duty under Item 800.00, TSUS, as 
American goods returned, not advanced in value or improved in 
condition, etc. 

A timely protest was filed and subsequently denied for failure of 
plaintiff to supply certain required information. Plaintiff then 
timely instituted this civil action. 

Defendant has moved to dismiss the action on the ground that a 
jurisdictional prerequisite has not been satisfied, namely, failure to 
pay the liquidated duties at the time the action was instituted as 
required by 28 U.S.C. 2637(a).! An affidavit to this effect by the As- 


1 The Customs Courts Act of 1980, Pub. L. No. 96-417, § 301, 94 Stat. 1730, 1737 (codified at 28 U.S.C. § 2643(b)) 
rovides: 
. If the Court of International Trade is unable to determine the correct gents, Soaiion:on, Gre teats of alow 
sv ptaphonionsiee. or adbndinaiinn peosbiemas Sutin ediot abana se all purposes, or may order such 
Rirther administra sdeniahtaasive or adbbiieative peecsOenes a0 tie anus stantiions aneshiney te enahie ts tn sant tit 


1 $2637, Somatic ot sidisbatiieniail oe 

(a) A civil action contesting the denial of a protest under section 515 of the Tariff Act of 1930 be 
Ne ee ee eee en a exactions have 
paid at the time the is commenced, except that a surety’s obligation such liquidated duties 
Tesi er canctinns to teatind to the ane of ent band lend Gaaeteay tele e the denied protest. 
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sistant Chief Counsel, International Trade Litigation, United States 
Customs Service, has been filed with defendant. 

Plaintiff, however, contends the sum due was paid as a result of 
Customs applying refunds of $9,218.00 due it on other entries. This 
payment is not disputed but was applied by Customs as a result of 
a liquidation approximately three months subsequent to the insti- 
tution of this action. 

As indicated, the statutory provision requires that an action may 
be instituted “only if all liquidated duties, charges, or exactions 
have been paid at the time the action is commenced.” (Emphasis 
added.) In view of the clear language of the statute, the Court is 
compelled to dismiss this action. See United States v. Novelty Im- 
ports, Inc., 60 CCPA 131, C.A.D. 1096, 476 F.2d 1385 (1973); Eddie- 
tron, Inc. v. United States, 84 Cust. Ct. 158, C.D. 4853, 493 F. Supp. 
585 (1980). 

In view of the foregong it is hereby 

ORDERED, that the action be, and the same hereby is, dismissed. 


(Slip Op. 85-21) 
GLOBAL TRADING, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 83-01-00076 
Before Watson, Judge. 


Memorandum Opinion and Order 


(Decided: February 28, 1984) 


Stein, Shostak, Shostak & O’Hara (Theo B. Audett, of counsel), for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office (Barbara M. Epstein, attorney), for 
defendant. 

Watson, Judge: Plaintiff has moved for summary judgment that 
the export value of its imported strawberries was the price paid by 
plaintiff to the Mexico exporter. The motion is denied on the 
ground that there remains a triable issue of fact in this action. 

Plaintiff imported frozen strawberries from Irapuato, Mexico in 
1979. The defendant appraised the strawberries on the basis of 
export value at the price of merchandise produced by another 
Mexican exporter, as authorized in 19 U.S.C. § 1401a(f)(4)(B). Plain- 
tiff contends that the proper basis for determining export value is 
the price it paid for the strawberries under consideration. 

Defendant contends that the price paid by plaintiff cannot be a 
proper export value because it did not fairly reflect market value. 
This is a requirement that must be satisfied when, as in this case, 
the transaction involves selected purchasers. Here, in the absence 
of proof that the claimed price was found in other transactions 
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which did not involve selected purchasers,! the plaintiff is left with 
the burden of showing that the price it paid resulted from arms 
length negotiations. 

Plaintiff has submitted conclusory statements that the parties to 
the transaction engaged in fair dealing and acted in the ordinary 
course of business. It has failed to substantiate these statements 
with evidentiary details. Proof of arms length negotiations is a 
matter peculiarly within the knowledge of the parties to the trans- 
action. Conclusory statements alone cannot support a motion for 
summary judgment on such an hermetic subject. See D.H. Baldwin 
Co., et al. v. U.S., 78 Cust. Ct. 164, 167, C.D. 4704, 432 F. Supp. 1351 
(1977) aff'd, 65 C.C.P.A. 67, C.A.D. 1208, 577 F.2d 704 (1978). 

In addition, defendant’s evidence suggests that the importer en- 
joyed a preferential pricing agreement with the exporter which al- 
lowed the adjustment of invoice prices after export. The govern- 
ment has also pointed to statements by the President of Global ac- 
knowledging the existence of an advantageous pricing structure. 

We are left with a genuine issue of material fact as to the exist- 
ence of arms length negotiations and the claimed export value re- 
mains unproven. Plaintiff's conclusory statements do not resolve 
these matters. Therefore, the motion for summary judgment is 
denied. 


(Slip Op. 85-22) 


B & E Sates Co., INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 83-6-00883 
Before Re, Chief Judge. 


Headphone Radics 


Battery-powered headphone radios that can be worn upon a per- 
son’s head, and which receive and transform commercial AM or 
FM radio signals into audio output through two transducers, were 
properly classified as “other solid-state (tubeless) radio receivers” 
under item 685.24, TSUS. 

Held: Since the imported devices perform the three essential 
functions of a radio receiver, i.e., selectivity, amplification, and de- 
tection, and receive and transform radio signals, they fall within 
the accepted definition of radio receivers. 


[Judgment for defendant.] 
(Decided: February 28, 1985) 
Rode & Qualey (Patrick D. Gill on the brief), for the plaintiff. 


119 USC. § 1401a(fX1XB): 
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Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch 
(Saul Davis on the brief), for the defendant. 

Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of certain mer- 
chandise imported from Hong Kong, and described on the customs 
invoice as “headphone radios.” 

The parties are before the court on cross-motions for summary 
judgment. The merchandise was classified by the Customs Service 
as “solid-state (tubeless) radio receivers” under item 685.24 of the 
Tariff Schedules of the United States (TSUS). Consequently, the 
merchandise was assessed with duty at a rate of 8.8 per centum ad 
valorem. 

Plaintiff protests this classification and contends that the mer- 
chandise is properly classifiable under item 684.70, TSUS, as 
“headphones,” dutiable at a rate of 6.5 per centum ad valorem. Al- 
ternatively, plaintiff contends that the merchandise is classifiable 
as “‘radiobroadcasting * * * reception apparatus” under either 
685.29, TSUS, dutiable at a rate of 6.0 per centum ad valorem, or 
685.50, TSUS, dutiable at a rate of 6.5 per centum ad valorem. 

In addition, plaintiff contends that if its claim for classification 
of the imported merchandise is sustained by this Court under 
either item 684.70, TSUS, or 685.29, TSUS, and provided that a cer- 
tificate of origin, Form A, is either supplied by plaintiff or waived 
by defendant, the merchandise would be eligible for duty-free treat- 
ment under the Generalized System of Preferences (GSP). 

Since the merchandise in this case had been classified by Cus- 
toms as “solid-state (tubeless) radio receivers” under 685.24, TSUS, 
and, therefore, was not eligible for preferential treatment under 
the GSP, the Government of Hong Kong refused to issue the appro- 
priate Form A in this case. Plaintiff, nevertheless, maintains that 
if its claims are sustained under either item 684.70, TSUS, or item 
685.29, TSUS, the Government of Hong Kong would issue, retroac- 
tively, a Form A for the imported merchandise. 

The pertinent statutory provisions of the tariff schedules are as 
follows: 

Classified under: 

Schedule 6, Part 5: 

Radiotelegraphic and radiotelephonic transmissions and recep- 
tion apparatus; radiobroadcasting and television transmission and 
reception apparatus, and television cameras; record players, phono- 
graphs, tape recorders, dictation recording and transcribing ma- 
chines, record changers, and tone arms; all of the foregoing, and 
any combination thereof, whether or not incorporating clocks or 
other timing apparatus, and parts thereof: 


* * * * * * * 
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Radiotelegraphic and radiotelephonic transmission and reception 
apparatus; radiobroadcasting and reception apparatus, and parts 
thereof: 


* * * * * * * 


* Zolid State (tubeless) radio receiv- 


* * 


Claimed by Plainti, of: 
Schedule 6, Part 
684.70 Microphones; loudspeakers; head- 6.5% ad val.* 
phones; audio-frequency electric am- 
plifiers: electric sound amplifier sets 
Alternative classifications claimed by plaintiff: 
Schedule 6, Part 5: 
685.29 Radiotelegraphic * * * radiobroadcast- 
ing oe es aes 


* * * 


Othe 
685.50 Radiotelegraphic * * * radiobroadcast- 
ing * —_——— ——— 
* 


*Duty-free under the Generalized System of Preferences, provided that a 
certificate of origin, Form A, is either supplied by plaintiff or waived by defendant. 


A motion for summary judgment under Rule 56 of the Rules of 
this Court may be granted only if there is no genuine issue as to 
any material fact, and the moving party is entitled to judgment as 
a matter of law. C.J. Tower & Sons of Buffalo, Inc. v. United States, 
68 Cust. Ct. 17, 22, C.D. 4327, 336 F.Supp. 1395, 1399 (1972), aff, 
61 CCPA 90, C.A.D. 1129, 499 F.2d 1277 (1974); see generally 6 
J. Moore, W. Taggart & J. Wicker, Moore’s Federal Practice ] 56.15 
[1.-0] (2d ed. 1983). The burden is upon the party moving for sum- 
mary judgment to show that there are no material facts in dispute. 
Adickes v. S.H. Kress & Co., 398 U.S. 144, 157 (1970). 

Plaintiff and defendant agree that, although there are contradic- 
tory statements in the pleadings as to whether “loudspeakers” are 
contained in the imported merchandise, there is no dispute that 
the merchandise in question includes transducers. Since, according 
to the lexicographic authorities, a loudspeaker is a particular type 
of transducer, see, e.g., McGraw-Hill Dictionary of Scientific and 
Technical Terms 1665 (8rd ed. 1984), the court concludes that it is 
not material whether the imported merchandise contains loud- 
speakers. Hence, summary judgment is not precluded. 

The question presented, therefore, is whether, within the mean- 
ing of the competing tariff provisions, the imported merchandise is 
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dutiable as “other solid-state (tubeless) radio receivers,” as classi- 
fied by Customs, or as “headphones” or “radiobroadcasting recep- 
tion apparatus,” as claimed by plaintiff. In order to decide this 
question, the court must consider “whether the government’s clas- 
sification is correct, both independently and in comparison with 
the importer’s alternative.” Jarvis Clark Co. v. United States, 733 
F.2d 873, 878, reh’g denied, 739 F.2d 628 (Fed Cir. 1984). 

After a thorough examination of the merchandise, relevant case 
law, lexicographic definitions, the pleadings, and supporting 
papers, it is the determination of the court that the plaintiff has 
not overcome the presumption of correctness that attaches to the 
government’s classification. See 28 U.S.C. § 2639(a\(1\(1982); Jarvis 
Clark Co. v. United States, supra; E.R. Hawthorne & Co. v. United 
States, 730 F.2d 1490, 1491 (Fed. Cir. 1984). 

It is undisputed that the imported headphone radios are battery- 
powered devices that contain transistorized radio receivers, and 
can be worn upon a person’s head. They are designed to receive 
and transform commercial AM or FM radio signals into audio 
output through two transducers. The transducers of the headphone 
radios are housed in two plastic “cabinets” covered by foam-filled 
ear cushions, and are joined together by an adjustable metal band. 

The headphone radios are activated by setting the band selector 
switch on either the AM or FM position, by turning the on/off 
switch and volume control knob clockwise to the desired sound 
level, and rotating the station selector knob to the desired station. 
Although the merchandise, because of the adjustable metal band, is 
intended to be worn or placed upon one’s head, it is not necessary 
that it be worn in order to hear the sounds that it produces. 

In attacking the Customs Service’s classification of the head- 
phone radios, it is plaintiff's principal contention that the imported 
merchandise is “more than” a radio receiver. Hence, plaintiff con- 
tends that, as such, it should be classified under either item 684.70, 
TSUS, as a headphone or, alternatively, as radiobroadcasting recep- 
tion apparatus under either item 685.29, TSUS, or item 685.50, 
TSUS 


To determine whether the imported articles are “more than” 
radio receivers, as provided in item 685.24, TSUS, it is “necessary 
to ascertain the common meaning of the tariff provision and com- 
pare it with the merchandise in issue.” EF. Green & Son, Inc. v. 
United States, 59 CCPA 31, 34, C.A.D. 1032, 450 F.2d 1396, 1398. 
(1971). The meaning of a tariff term “is presumed to be the same as 
its common or dictionary meaning in the absence of evidence to the 
contrary.” Bentkamp v. United States, 40 CCPA 70, 78, C.A.D. 500 
(1952), quoted with approval in Rohm & Haas Co. v. United States, 
727 F.2d 1095, 1097 (Fed. Cir. 1984). It is well established that the 
“common meaning of a tariff term is not a question of fact but a 
question of law.” Schott Optical Glass, Inc. v. United States, 67 
CCPA 32, 34, C.A.D. 1239, 612 F.2d 1283, 1285 (1979). 
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The tariff schedules are written in the language of commerce, 
and the terms used are to be given their commercial or common 
meaning. See Ameliotex, Inc. v. United States, 65 CCPA 22, 25, 
C.A.D 1200, 565 F.2d 674, 677 (1977); Esco Mfg. Co. v. United States, 
63 CCPA 71, 73 C.A.D. 1167, 530 F.2d 949, 951 (1976). Accordingly, 
the court must examine the lexicographic definitions to determine 
whether the imported articles are “more than” radio receivers. 

A radio receiver, as provided in item 685.24, TSUS, is an eo 
nomine designation which has been lexicographically and judicially 
defined as capable of performing three basic functions: selectivity, 
amplification, and detection. See NEC, America, Inc. v. United 
States, 8 CIT ———, 596 F. Supp. 466, 468 (Sept. 25, 1984), appeal 
docketed, No. 85-708 (Fed. Cir. Oct. 31, 1984), citing, McGraw-Hill 
Encyclopedia of Science and Technology, Vol. 11 (5th ed. 1982); In- 
stitute of Electrical and Electronics Engineers Standard Dictionary 
of Electrical and Electronics Terms (2nd ed. 1977); and Cooke & 
Markus, Electronics and Nucleonics Dictionary (1960). See also Gen- 
eral Electric Co. v. United States, 2 CIT 84, 525 F. Supp. 1244 (1981), 
aff'd, 69 CCPA 166, 681 F.2d 785 (1982). An eo nomine designation, 
in the absence of contrary legislative intent, embraces all forms of 
the article, including articles produced by technologies not known 
at the time of the legislative enactment. See Corporacion Sublista- 
tica, S.A. v. United States, 1 CIT 120, 126, 511 F. Supp. 805, 809 
(1981). 

An examination of the imported headphone radios in this case 
reveals clearly that they perform the three essential functions of a 
radio receiver as set forth in NEC, America, supra, 596 F. Supp. at 
468. There is no question that the imported headphone radios are 
self-contained units with the capacity to: (1) select a particular fre- 
quency from the many radio signals in the atmosphere; (2) amplify 
the radio frequency energy received by its antenna so that it can 
be used to generate a signal; and (3) detect or convert the radio sig- 
nals into a signal that can be utilized by the operator of the device. 

Plaintiff, however, maintains that, notwithstanding the fact that 
the imported article contains a radio receiver, it also contains a 
headphone which, it submits, is its predominant and most readily 
recognizable feature. Hence, plaintiff contends that the headphone 
design of the merchandise with the bracket that permits it to be 
placed on the head, renders the article “more than” a radio receiv- 
er, or, at least, “co-equal” with the “radio receiver portion” of the 
article. 

Defendant, on the other hand, contends that the “headphone por- 
tion” of the imported merchandise is simply a unique type of cabi- 
net which houses an already complete radio receiver. Defendant 
further contends that, even if the headphone portion of the import- 
ed merchandise were to be considered a separate unit that is com- 
bined with a radio receiver, since the function of the headphone is 
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subsidiary to that of the radio receiver, the article is still properly 
classifiable as a radio receiver. 

In support of its position that the imported merchandise is more 
than a radio receiver, and, therefore, classifiable as a headphone, 
plaintiff refers to the following language and definitions quoted 
from General Electric Co. v. United States, 63 Cust. Ct. 140, C.D. 
3887 (1969), aff'd, 58 CCPA 152, C.A.D. 1021 (1971): 


As a result of the study of authorities cited by the parties, 
the examination of additional authorities and a close examina- 
tion of the statutory text, we conclude that the common mean- _ 
ing of the term “headphones” as it is used in item 684.70 of the 
Tariff Schedules of the United States does not extend to items 
known as earphones. The best available dictionaries appear to 
support this conclusion. 

Funk & Wagnalls New Standard Dictionary (1956 ed.): 
headphone n. Elec. A telephone-receiving set of earpieces 
connected by a metal band that rests on the head. 

Webster’s New International Dictionary (1957 ed.): head- 
phone n. (a) Elec. A telephone receiver held over the ear 
by a band worn on the head (b) Radio. A receiver like a 
telephone headphone for radio reception. 


* * * * * * * 


The result of our study is that we understand headphones to 
be audio receiving units which are supported by the head and 
earphones to be such units suitable for insertion into the ear. 


Id. at 143. Plaintiff's characterization of the above-quoted language, 
as contemplating that a headphone contains an “audio receiving 
set,” i.e., a radio receiver, misconstrues the holding of the court in 
General Electric. 

In General Electric, certain imported articles, described on the 
invoices as “earphones,” were classified by Customs as “head- 
phones” under item 684.70, TSUS. Plaintiff protested this classifi- 
cation, and contended that the imported articles should have been 
classified as either “parts of radio reception apparatus” under item 
685.22, TSUS, or as “electrical articles and electrical parts of arti- 
cles, not specially provided for” under item 688.40, TSUS. There- 
fore, the narrow question presented in General Electric was wheth- 
er the imported articles in that case, invoiced as “earphones,” had 
been properly classified as “headphones” under item 684.70, TSUS. 
The court held that headphones, by definition, must possess a 
means for support on the head. Since the earphones were not de- 
signed to be supported on the head, the court concluded that the 
imported earphones were not properly classifiable as headphones, 
and should properly have been classified as “parts of radio recep- 
tion apparatus.” In General Electric, the court did not examine the 
provisions of item 685.24 (other solid-state (tubeless) radio receiv- 
ers), the item under which the present merchandise was classified, 
but rather, examined the provisions of items 684.70 (headphones), 
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and 685.22 (parts of radio reception apparatus). Hence, the court 
merely distinguished between a headphone and an earphone, and 
did not consider whether a headphone could perform the selection, 
amplification, and detection functions of a radio receiver. Clearly, 
therefore, the General Electric case cannot be said to be controlling 
here. 

It must be noted that a more specific lexicographic authority de- 
fines a headphone as: 


an electrocaustic transducer designed to be held against an 
ear by a clamp passing over the head for private listening to 
the audio output of a communications, radio, or television re- 
ceiver or other source of audio frequency signals. 


Cooke & Marcus, Electronics and Nucleonics Dictionary 207 (1960) 
(emphasis added). 

The Cooke & Marcus definition confirms those found in General 
Electric, all of which indicate that the functions performed by a 
headphone are different from those performed by a radio receiver. 
A radio receiver is a device capable of selecting a particular fre- 
quency, amplifying it, and detecting or converting it into a percep- 
tible signal. A headphone, on the other hand, is an auxiliary device 
intended to complement the use of a radio receiver, or other elec- 
tronic audio device such as a cassette tape player, by permitting 
private listening. Although a headphone is capable of converting 
electrical energy into soundwaves, see General Electric, supra, 63 
Cust. Ct. at 143, it does not perform the selection, amplification, 
and detection functions of a radio receiver. Thus, it is evident that 
the imported merchandise is not merely a headphone. It is also evi- 
dent that the only feature of the imported merchandise that is not 
embraced within the common meaning of a radio receiver is its ca- 
pacity to be worn upon a person’s head. The mere fact that a 
device, capable of performing the functions of a radio receiver, can 
be worn upon a person’s head, however, does not necessarily render 
the device “more than” a radio receiver. 

In Oxford Int’l Corp. v. United States, 72 Cust. Ct. 187, C.D. 4540, 
375 F. Supp. 1369 (1974), rev'd, 62 CCPA 102, 517 F.2d 1374 (1975), 
the question presented was whether bicycle mirrors, consisting of a 
glass reflecting surface, known as “mirror heads,” and rods and 
clamps, referred to as “mounting brackets,” were “more than” mir- 
rors. The Customs Court held that, since the imported bicycle 
mirror consisted of a frame and a mirror, it was “more than” a 
mirror and, therefore, properly classifiable as “parts of bicycles” 
under item 732.36, TSUS. The Court of Customs and Patent Ap- 
peals reversed, and held that, since the imported bicycle mirrors 
had “a single function only, namely its function as a mirror,” the 
imported bicycle mirrors were not “more than” mirrors. 62 CCPA 
at 106. Indeed, the Court of Customs and Patent Appeals reasoned 
that the mounting bracket “merely facilitated” the imported bicy- 
cle mirror’s function as a mirror. Id. 
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Similarly, in Astra Trading Corp. v. United States, 56 Cust. Ct. 
555, C.D. 2703 (1966), the question presented was whether an im- 
ported article, invoiced as a “flashlight tool,’ was dutiable as an 
entirety, and therefore, classifiable as a screwdriver under para- 
graph 396 of the Tariff Act of 1930. After close examination of the 
merchandise, together with the testimony of the witnesses, the 
court found that the sole function of the imported flashlight tool 
was to turn or drive screws. The court, therefore, refused to apply 
the “more than” doctrine and held that, “notwithstanding the ex- 
istence of the additional feature of illumination,” the imported 
flashlight tool did not serve “any end purpose other than that of a 
screwdriver.” Id. at 562-63. 

In the present case, the record includes briefs filed by the par- 
ties, as well as an uncontroverted affidavit of Mr. Leonard Feld- 
man, an electronic engineer and author, active in the fields of high- 
fidelity and audio engineering. 

In his affidavit, submitted in support of the defendant’s cross- 
motion for summary judgment, Mr. Feldman states that the im- 
ported headphone radio is a typical transistorized radio in an un- 
usual case. He also states that “a transistorized radio is recognized 
in the audio industry as one of many forms of a radio receiver.” 
Mr. Feldman concludes that, even if the headphone portion were to 
be considered a separate unit that is combined with the radio re- 
ceiver portion to form a headphone radio, the resulting article 
would nevertheless be a radio receiver since the function of the 
headphone portion is clearly subsidiary to that of the radio receiv- 
er. 

There is no doubt that the statements contained in Mr. Feld- 
man’s uncontroverted affidavit pertaining to the tariff terms 
“headphone” and “radio receiver” are supported by lexicographic 
and technical sources. The record reveals that Mr. Feldman pos- 
sesses impressive academic credentials, and a diversified experi- 
ence in the fields of high-fidelity and audio engineering, which 
were not challenged by plaintiff. Under the circumstances, the 
statements contained in Mr. Feldman’s affidavit, confirmed by the 
lexicographic and technical sources, are reliable and persuasive, 
and fully support the Customs Service’s classification of the import- 
ed merchandise. 

It is manifest from an examination of the sample, and a study of 
the record, that, in addition to performing the three functions of a 
radio receiver, the only other feature possessed by the imported ar- 
ticle is that it can be worn upon a person’s head. The court, howev- 
er, is of the firm view that this additional feature does not trans- 
form the basic and sole purpose of the article from its intended and 
actual use as a radio receiver to that of a headphone. Furthermore, 
the article’s capacity be worn on one’s head is not a function or use 
in addition to that of a radio receiver. This additional feature 
merely permits or assists its sole use as a radio receiver. Hence, the 
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headphone portion of the imported article, like the mounting 
bracket in the Oxford case, and the flashlight in the Astra Trading 
case, merely facilitates the article’s sole intended use, that is, its 
use as a radio receiver. 

It is also significant to note that this merchandise is not designed 
to produce audio output from electrical signals generated by an- 
other device, such as a cassette player. In addition, the plaintiff's 
marketing literature, operations manual, and Federal Communica- 
tions Commission (F.C.C.) application refer to the imported article 
as either a transistorized radio or broadcast receiver. For example, 
in its certification application, filed with the F.C.C. by representa- 
tives of the manufacturer, the imported article is described as an 
“AM/FM Broadcast Receiver.” While these descriptions are not 
conclusive, they are relevant evidence and reflect industry usage, 
particularly when they contradict the plaintiff's assertions in this 
litigation. See Lukas Am., Inc. v. United States, 7 CIT , slip 
op. 84-55, at 5 (May 24, 1984); Nomura (America) Corp. v. United 
States, 62 Cust. Ct. 524, 5382-33, C.D. 3820, 299 F. Supp. 535, 542 
(1969), aff'd, 58 CCPA 82, C.A.D. 1007, 435 F.2d 1319 (1971). 

In view of the foregoing, it is the determination of the court that, 
since the imported headphone radios perform the functions of se- 
lectively, amplification and detection, and receive and transform 
commercial AM or FM signals, they fall within the accepted 
common meaning of radio receivers. Having concluded that the im- 
ported “headphone radios” were properly classified under the eo 
nomine provision for “radio receivers,” the court need not discuss 
plaintiff's proposed alternatives under items 685.29, TSUS and 
685.50, TSUS, since these items are residual classifications. See 
General Interpretative Rule 10(c). 

Since the court holds that the headphone radios were properly 
classified as “other solid-state (tubeless) radio receivers’ under 
item 685.24 of the tariff schedules, the court also need not consider 
whether plaintiff is entitled to preferential treatment under the 
GSP. 

Plaintiffs motion for summary judgment is denied, and defend- 
ant’s cross-motion for summary judgment is granted. Judgment 
will issue accordingly. 


(Slip Op. 85-23) 


UNITED STATES, PLAINTIFF v. GOLD MOUNTAIN CoFFEE, LTD., 
ET AL., DEFENDANTS 


Court No. 84-6-00858 
Before Restani, Judge. 
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Opinion and Order 


[Plaintiff's motion for rehearing denied. Plaintiff's motion for voluntary dismissal 
without prejudice denied in part and granted in part.] 


(Decided: March 1, 1985) 


Richard K. Willard, Acting Assistant Attorney General, David M. Cohen, Direc- 
tor, Commercial Litigation Branch, Kevin C. Kennedy, J. Kevin Horgan, Civil Divi- 
sion, United States Department of Justice, for plaintiff. 

Barnes, Richardson & Colburn (Andrew P. Vance, Michael A. Johnson, John J. 
Galvin and Carl J. Laurino, Jr.), and Kaplan, Russin, Vecchi, Eytan & Collins (Mat- 
taniah Eytan), for defendants. 


Restani, Judge: In this action under 19 U.S.C. $1592 (1982), 
plaintiff alleges that defendants improperly labeled coffee imported 
from Indonesia as coming from China. Plaintiff also alleges false 
statements regarding the shipping route of the coffee. Plaintiff now 
moves, pursuant to 28 U.S.C. § 2646 (1982) and Rules 7, 41(a\(2), and 
59 of the Rules of this court, for (1) rehearing of this court’s order 
of February 15, 1985 in this action;* and (2) for voluntary dismissal 
without prejudice of this entire action. The February 15th order 
denied plaintiff's motion to amend its complaint to delete its claims 
relating to the country of origin of the merchandise at issue in this 
action. On February 20, 1985, plaintiff informed the court that it 
would not proceed to prove the country of origin claims scheduled 
to be tried on February 25, 1985. Consequently, these claims were 
dismissed with prejudice for want of prosecution. 

A motion for rehearing is addressed to the sound discretion of 
the court. Nahrgang Co. v. United States, 6 CIT , Slip Op. 83- 
108 at 2 (1983), citing Commonwealth Oil Refining Co. v. United 
States, 60 CCPA 162, 166, 480 F.2d 1352, 1355 (1973). In general, “a 
rehearing is a method of rectifying a significant flaw in the con- 
duct of the original proceeding.” Nahrgang at 3, citing W.J. Byrnes 
& Co. v. United States, 68 Cust. Ct. 358 (1972). A rehearing may be 
proper when there was: (1) an error or irregularity in the trial; (2) 
a serious evidentiary flaw; (3) a discovery of important new evi- 
dence which was not available even to the diligent party at the 
time of trial; or (4) an occurrence at trial in the nature of an acci- 
dent or unpredictable surprise or unavoidable mistake which im- 
paired a party’s ability to adequately present its case. Nahrgang at 
3. In any event, in ruling on a petition for rehearing, a court’s pre- 
vious decision will not be disturbed unless it is “manifestly errone- 
ous.” Quigley & Manard, Inc. v. United States, 61 CCPA 65, 67, 496 
F.2d 1214 (1974). The court declines to reconsider its order with 
regard to the country of origin claims because plaintiff has not 
demonstrated a significant flaw in the original proceedings and 
subsequent order. 


* Plaintiff's original moving papers were filed on February 15, 1985, following acceptance of plaintiff's oral 
motion on February 14, 1985. The motion now under consideration was filed on February 25, 1985. Trial of the 
additional claims was scheduled to commence on February 28, 1985. 
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As with the country of origin claims, plaintiffs only reason for 
asking the court to dismiss its other claims without prejudice is the 
fear that dismissal with prejudice might have some unknown effect 
on plaintiff's related civil forfeiture claim under 18 U.S.C. § 545, 
now pending in the United States district court. Plaintiff asserts, 
however, that the burden of proof in its district court case is a 
lesser burden than the burden of proof applicable to its cause of 
action before this court and, thus, a dismissal with prejudice, in its 
view, would have no collateral estoppel effects. Balanced against 
this unknown harm to plaintiff is the fact that defendants Teck 
Hock and Company (PTE), Ltd., Gold Mountain Holdings, Ltd., and 
Gold Mountain Coffee, Ltd. (“Teck Hock and Gold Mountain”) have 
expended considerable time and money in trial preparation and are 
ready for trial in this court. The trial date has been set for an ap- 
preciable period of time. It would not be in the interest of justice or 
judicial economy to allow plaintiff to reinstate any part of the 
action against Teck Hock and Gold Mountain at a later date, there- 
by altering the trial date which was set after more than one confer- 
ence on the subject and after at least one extension at plaintiffs 
request. Furthermore, plaintiff has presented no persuasive reason 
as to why the additional claims should not be treated in the same 
manner as the country of origin claims. The additional claims were 
discovered in time for plaintiff to amend its complaint to include 
them, thereby forcing defendants to prepare for trial of these 
claims. Plaintiff requests no additional discovery time to investi- 
gate these claims, and Teck Hock and Gold Mountain are ready to 
proceed to trial. 

The primary case plaintiff cites in its favor concerns whether a 
court abused its discretion in dismissing a case without prejudice. 
Puerto Rico Maritime Shipping Authority v. Leith, 668 F.2d 46, 50 
(1st Cir. 1981). That case does not address what constitutes abuse of 
discretion when a motion for dismissal without prejudice is denied. 
Furthermore, it is factually distinguishable from the case at hand. 
Plaintiff also asserts that because discovery recently ended, dismis- 
sal with prejudice of its claims is not appropriate. This reason is 
not persuasive as the court believes plaintiff is at least partially ac- 
countable for the lateness of its decision to seek dismissal of this 
action. Plaintiff had many months after its suit was filed to con- 
duct discovery and a considerable amount of time prior to filing 
suit to investigate any possible false statements. When dealing 
with a perishable commodity, plaintiff has a responsibility to pro- 
ceed expeditiously. Plaintiff asserts that the court should not con- 
sider the perishable nature of the subject merchandise because it is 
no longer within the jurisdiction of this court. This case, however, 
does relate to the merchandise and resolution of the claims before 
this court will eliminate at least one barrier to the ultimate dispo- 
sition of the goods. 
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The manner of dismissal of this action is within the sound discre- 
tion of this court under Rule 41(aX(2). Dismissal without prejudice 
on virtually the eve of trial is not warranted in the circumstances 
of this case. See Ferguson v. Eakle, 492 F.2d 26, 29 (8rd Cir. 1974), 
Paturzo v. Home Life Insurance Co., 503 F.2d 333 (4th Cir. 1974); 
Blue Mountain Construction Co. v. Werner, 270 F.2d 305 (9th Cir.), 
cert. denied, 361 U.S. 931 (1959); Okert v. Union Barge Line Corp., 
190 F.2d 303 (8rd Cir. 1951). Since plaintiff, on February 25, 1985, 
indicated that it will not proceed to trial on its remaining claims, 
all claims against Teck Hock and Gold Mountain are dismissed 
with prejudice for want of prosecution. 

The only remaining issue is whether the dismissal with prejudice 
should include the claims against defendant Boustead Commod- 
ities, Ltd. Because Boustead was recently added as a defendant in 
this case and will not suffer the same prejudice that Teck Hock 
and Gold Mountain will experience if the claims are dismissed 
without prejudice, all claims against defendant Boustead are dis- 
missed without prejudice. Furthermore, it appears that Boustead 
has not answered, therefore, plaintiff is entitled to notice a dismis- 
sal without prejudice under Rule 41(a)(1)(A). 

Accordingly, plaintiff's motion for rehearing is denied, plaintiff's 
motion for voluntary dismissal without prejudice is denied as to 
Teck Hock and Gold Mountain and granted as to defendant Bous- 
tead Commodities, Ltd., and all plaintiffs claims against Teck 
Hock and Gold Mountain are dismissed with prejudice for want of 


prosecution. 


(Slip Op. 85-24) 


NortH AMERICAN FOREIGN TRADING CORP., PLAINTIFF Uv. 
UNITED STATES, DEFENDANT 


Court No. 82-1-00110 
Before REsTANI, Judge. 


Opinion and Order 
[Plaintiff's motion for rehearing denied.] 


(Decided: March 1, 1985) 


Fitch, King and Caffenizis (James Caffenizis), for plantiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Jerry P. Wiskin, Civil Division, 
United States Department of Justice, for defendant. 

RestTAnl, Judge: Plaintiff seeks a rehearing of the court’s opinion 
in this action pursuant to Rule 59 of the Court of International 
Trade. That decision upheld the validity of Executive Order No. 
12371, 3 C.F.R. 194 (1983). This executive order caused plaintiff's 
goods, solid-state electronic digital watches imported from Hong 





US. COURT OF INTERNATIONAL TRADE 55 


Kong, to be classified under a provision of the Tariff Schedules of 
the United States (“TSUS”) providing for an ad valorem duty on 
the merchandise rather than duty-free status under the General- 
ized System of Preferences (“GSP”). 
A motion for rehearing is addressed to the sound discretion of 
the court. United States v. Gold Mountain Coffee, Lid., 8 CIT 
, Slip Op. 84-135 at 2 (December 17, 1984), quoting Nahrgang 
Co. v. United States, 6 CIT , Slip Op. 83-108 at 2 (1983). This 
court and its predecessor have repeatedly noted that: 


A rehearing may be proper when there has been some error 
or irregularity in the trial, a serious evidentiary flaw, a discov- 
ery of important new evidence which was not available, even 
to the diligent party, at the time of trial, or an occurrence at 
trial in the nature of an accident or unpredictable surprise or 
unavoidable mistake which severely impaired a party’s ability 
to adequately present its case. In short, a rehearing is a 
method of rectifying a significant flaw in the ciedaik of the 
original proceeding. 

W.J. Byrnes & Co. v. United States, 68 Cust. Ct. 358 (1972) (footnote 
omitted), quoted in Eiseman-Ludmar Co. v. United States, 2 CIT 
109 (1981); Nahrgang, Slip Op. 83-108 at 3; Gold Mountain Coffee, 
Ltd., Slip Op. 84-135 at 3. 

Plaintiff has failed to demonstrate a significant flaw in the con- 
duct of the original proceeding that would favor a rehearing. Nei- 
ther or the two reasons on which plaintiff bases its motion serves 
to do any more than reiterate plaintiff's original arguments. Never- 
theless, the court will discuss plaintiff's assertions. 

First, as plaintiff notes, under the case of United States v. Texas 
Instruments, Inc., 69 CCPA 136, 673 F.2d 1375 (1982), plaintiff's 
goods, but for the Executive Order at issue, would have been classi- 
fied in all likelihood under item 688.44 or item 688.45* which cover 
electrical articles and not item 716.18 or 715.05 which involve 
watches and watch modules with mechanical movement. This court 
held in its first opinion that the subject articles were, nonetheless, 
“watches” and as such were excluded by the Trade Act of 1974, 
specifically 19 U.S.C. § 2463(c)(1\(B) (1982), from eligibility for GSP 
treatment. Thus, the court found that the part of Executive Order 
12371 which created a new non-GSP affected TSUS item for solid- 
state electronic digital watches, did nothing more than carryout 
§ 2463(c\(1\B). 

At all relevant times there was no difference in the rates of duty 
applicable to dutiable items classified under item 688.44 (electrical 
articles using pre-programmed digital integrated circuits to 
produce sound), item 688.45 (other electrical articles) and item 
688.36 (the new category for solid-state electronic digitial watches). 


*Since goods imported from Hong Kong and classified under item 688.45 are not eligible for duty- free treat- 
ment, plaintiff primarily seeks classification under item 688.44. Any indication to the contrary in the court’s 
previous opinion should be dis: 
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Previous executive orders (see Exec. Order No. 12302, 3 C.F.R. 146 
(1982) and Exec. Order No. 12354, 3 C.F.R. 140 (1983)), however, re- 
sulted in an erroneous indication in the tariff schedules that all 
items classified under item 688.44 and item 688.45, which were 
from eligible countries, were subject to the GSP program. This 
aspect of the executive orders was clearly contrary to Congression- 
al intent. As indicated in the court’s orignial opinion, the intent of 
Congress, as reflected in the specific language of the Trade Act of 
1974, was to exclude watches from the GSP program. 19 U.S.C. 
§ 2463(cX1)(B) (1982). Therefore, despite an indication of GSP eligi- 
bility under items 688.44 and 688.45, some items, that is, watches, 
which were classified under those itmes, were not eligible for duty- 
free treatment. Accordingly, the creation of the new item 688.36, 
specifically covering solid-state electronic digital watches, did not 
change the rate of duty applicable to these watches. 

Plaintiff does not focus on this holding, but repeats its argument 
concerning 19 U.S.C. § 1315(a) (1982) and asserts that the court has 
ignored this statute which fixes the applicable rate of duty on 
goods at the time of entry, thereby affording duty-free status to 
plaintiff's goods, under the TSUS in effect at that time. As indicat- 
ed, in reality there was no change in duty status. Thus, § 1315(a) is 
irrelevant. The court notes, however, that plaintiff fails to recog- 
nize the entire relevant language in § 1315(a) which states: 


Except as otherwise specifically provided for, the rate or 
rates of duty imposed by or pursuant to this chapter or any 
other law on any article entered for consumption or withdrawn 
from warehouse for consumption shall be the rate or rates in 
effect when the documents comprising the entry for consump- 
tion or withdrawal from warehouse for consumption and any 
estimated or liquidated duties then required to be paid have 
been deposited with the appropriate customs officer * * * (em- 
phasis added). 


“Except as otherwise specifically provided for’ may be read to 
apply to executive orders which carry out legislative functions, as 
was implied in the original opinion. Because § 1315(a) is irrelevant, 
however, such a reading is not required in order to sustain the ex- 
ecutive order at issue here. 

As a second ground for rehearing, plaintiff asserts that the court 
ignored relevant legislative history in reaching the conclusion that 
solid-state electronic watches were to be excluded from the GSP 
program. To support its contention, plaintiff cites to the testimony 
of witnesses during consideration of the proposed Trade Act of 
1973. Trade Reform Act of 1973: Hearings on H.R. 6767 Before the 
House Committee on Ways and Means, 93 Cong., 1st Sess. 3180-3266 
(1973) (“Hearings’’). Plaintiff contends that this testimony demon- 
strates that Congress focused its attention on watches with conven- 
tional movements and did not consider solid-state electronic digital 
watches to be import sensitive. More specifically, plaintiff quotes 
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the testimony of then president of the Benrus Corporation, Victor 
Kiam III, Hearings at 3189-92, for the proposition that solid-state 
electronic watches should be treated differently from watches with 
mechanical movements. But, in his testimony, Mr. Kiam actually 
called for an ad valorem duty to be placed on imported digital 
watches in order to protect a then developing domestic industry. 

Furthermore, plaintiff ignores the principle that “testimony pre- 
sented at committee hearings, cannot in [itself] be considered a 
guide to what Congress intended.” South Corp. v. United States, 3 
CIT 28, 33, 531 F. Supp. 180, 184, aff'd, 690 F.2d 1368 (1982). “[Tyhe 
views expressed by witnesses at congressional hearings are not nec- 
essarily the same as those of the legislators ultimately voting on 
the bill.” Austasia Intermodal Lines, Lid. v. FMC, 580 F.2d 642, 645 
(D.C. Cir. 1978), citing McCaughn v. Hershey Chocolate Co., 283 
U.S.C. 488, 493-94 (1931). Witnesses before the Committee in the 
relevant hearing spoke both for and against free trade of solid-state 
electronic digital watches. Compare statements of Victor Kiam, 
Hearings at 3191, with statements of Robert N. Noyce, Hearings at 
3258-59. This conflicting testimony by non-legislators is not persua- 
sive and cannot alter the plain language of the statute. In this in- 
stance, the plain language of the statute excludes “watches” from 
the GSP program, and the statute is not limited to conventional, 
mechanical movement watches. Despite the clear meaning of the 
plain words of the statute, the legislative history was fully exam- 
ined in connection with the earlier opinion. No conflict with the 
wording of the statute appeared. 

Accordingly, plaintiffs motion for rehearing is denied. 


(Slip Op. 85-25) 


HERCULES INC., PLAINTIFF v. UNITED STATES, DEFENDANT, and SOCIETE 
NATIONALE Des Poupres Et EXPLOSIFS, DEFENDANT-INTERVENOR 


Court No. 83-7-00951; Court No. 83-4-00599 
Before CARMAN, Judge. 


Memorandum Opinion 


[Defendant’s motion to dismiss Court No. 83-4-00599 granted.] 


(Decided: March 4, 1985) 


Dow, Lohnes & Albertson (William Silverman, John C. Jost, Edward M. Lebou, 
and Margaret B. Dardess on the motion), for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor, Commercial Litigation Branch (J. Kevin Horgan on the motion), for the defend- 
ant. 

Busby, Rehm & Leonard, P.C. (Will EZ. Leonard and Roger D. Taylor on the 
motion), for the defendant-intervenor. 
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CarRMAN, Judge: This case is currently before the Court on de- 
fendant’s motion to dismiss Court No. 83-4-00599 (Hercules I). The 
plaintiff had originally filed the action on April 19, 1983, to contest 
negative and affirmative aspects of a final affirmative countervail- 
ing duty determination regarding the importation of industrial ni- 
trocellulose from France.! See 48 Fed. Reg. 11,971 (1983). Subse- 
quently, however, plaintiff amended its complaint by deleting 
Count One and the corresponding relief requested which sought ju- 
dicial review of the affirmative findings of the final determination 
made by the United States Department of Commerce (Commerce). 
The affirmative findings, nevertheless, became the subject of a sep- 
arate action, Court No. 83-8-00951 (Hercules II), commenced by 
plaintiff on June 29, 1983, following the publication by Commerce 
of a countervailing duty order on June 10, 1983. See 48 Fed. Reg. 
28,521 (1983). On October 3, 1984, this Court allowed plaintiff's 
motion for leave to amend the complaint in the second case, result- 
ing in plaintiff's challenges to the negative aspects of Commerce’s 
final determinations falling under the purview of the Court in Her- 
cules IT. The issues of law and fact raised in Hercules I are there- 
fore substantially replicated in Hercules II. Accordingly, the Court 
determines that the defendant’s motion to dismiss Hercules I 
should be granted. 


OPINION 


Prior to the Court’s allowance of plaintiff's motion to amend the 
complaint in Hercules II, intervenor? submitted a memorandum 
opposing such amendment on the basis that the Court lacked sub- 
ject-matter jurisdiction over the added claims. Intervenor argued, 
under 19 U.S.C. § 1516a(a\(2)(A)Gi) (1982), that any challenges to an 
affirmative determination by Commerce must be commenced 
within 30 days after publication of the countervailing duty order. 
Intervenor further urged that such a civil action is barred unless 
commenced within 30 days after publication of the order in the 
Federal Register pursuant to 28 U.S.C. § 2636(c) (1982). 

In Hercules IT, there was no jurisdictional defect as alleged by In- 
tervenor. Jurisdiction inhered over the action when plaintiff filed 
its summons in a timely fashion. See Jernberg Forgings Co. v. 
United States, 7 CIT ——-—, Slip Op. 84-17, at 3 (Mar. 8, 1984). Al- 
though 28 U.S.C. §2636(c) “specifies the applicable statute of limi- 
tations,” Jernberg, Slip Op. 84-17, at 3, 19 U.S.C. § 1516a(a)(2)AXii) 
provides that an action is commenced “by filing a summons, and 
within thirty days thereafter a complaint.” The plaintiff filed its 


1 The negative aspects challenged were primarily Commerce’s findings that certain governmental practices did 
not constitute subsidies, while the challenge to the affirmative findings was that Commerce undervalued the ad 
valorem amount of a particular subsidy. The negative and affirmative findings are both part of the countervail- 
ing duty determination which is nominally styled in the affirmative. 

2On November 3, 1983, this Court granted the Motion of Société Nationale des Poudres et Explosifs (SNPE) to 
intervene in Hercules II. SNPE never sought intervention in Hercules I. 
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summons on June 29, 1983, well within the 30-day period following 
the June 10, 1983 countervailing duty order. 

The summons contested “Commerce’s countervailing duty order 
based on its final countervailing duty determination with regard to 
imports of industrial nitrocellulose from France.” The language put 
the defendant on notice that the plaintiff was seeking judicial 
review of Commerce’s countervailing duty determinations which 
contained both negative and affirmative aspects. As reasoned by 
the Court of Appeals for the Federal Circuit in Bethlehem Steel 
Corp. v. United States, 742 F.2d 1405 (Fed. Cir. 1984), where the 
International Trade Administration (ITA) has found some subsidy 
of the subject merchandise, the Court of International Trade 
should review negative and affirmative aspects of a countervailing 
duty determination together. See id. at 1410-11. The appeal should 
be lodged with the Court following publication of an order, since a 
finding of no injury by the International Trade Commission (the 
final requirement before a countervailing duty order can issue) 
may moot the entire question of duty assessment.* Jd. at 1410. 

Certainly a complaint must also be timely filed, but the Court’s 
jurisdiction is not dependent on the particulars of the complaint. 
See Jernberg, Slip Op. 84-17, at 3. Rule 3(a) of the Rules of this 
Court states that an action listed in 19 U.S.C. § 1516a(a\(2) is “com- 
menced by filing a summons only.” The complaint, which must be 
filed within 30 days after the filing of the summons, may neverthe- 
less be amended at any time by leave of court under Rule 15(a). 
Rule 15(c) establishes that the amendment relates back to the date 
of the original complaint. In Hercules II, plaintiff timely filed its 
original complaint within 30 days after commencement of the 
action. 

In determining whether to grant leave to amend the.complaint, 
the Court applies the liberal standard of Rule 15(a) that “leave 
shall be freely given when justice so requires.” Under the applica- 
ble case law at the time of filing its complaint in Hercules IT, plain- 
tiff followed what appeared to be an appropriate procedure by not 
including its claims regarding the negative aspects of Commerce’s 
final affirmative countervailing duty determination. These contes- 
tations were, of course, already raised in the Hercules I complaint. 
This bifurcated approach, separating a challenge to the ITA’s find- 
ing that certain governmental practices were not subsidies (a nega- 
tive determination) from a challenge to an undervaluation of a sub- 
sidy (an affirmative determination), was reasonably based on the 
holdings of this Court in United States Steel Corp. v. United States, 
5 CIT 287, 288 (1983), vacated as moot, 7 CIT ———, Slip Op. 84-12 
(Feb. 24, 1984) and United States Steel Corp. v. United States, 5 CIT 
272, 273 (1983), vacated as moot, 7 CIT ———, Slip Op. 84-12 (Feb. 


3 Although inapplicable here, section 623(aX3) of the Trade and Tariff Act of 1984, Pub. L. No. 98-573, 98 Stat. 
2948, 3040 (amending 19 U.S.C. §1516a(aX2\BXii)), now permits “interlocutory” appeal from a final affirmative 
determination when some part of that determination has specifically excluded any company or product. 
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24, 1984). Justice therefore requires that the plaintiffs right of 
appeal not vanish as a result of bifurcating its challenge and bring- 
ing two separate actions, even if the first case was premature. The 
summons in Hercules IT was adequate to establish jurisdiction over 
all matters relating to the countervailing duty order and the final 
countervailing duty determination by Commerce. The summons 
and complaint in Hercules I simply amplifies that the defendant 
was on timely notice regarding the nature of all of the claims being 
advanced by plaintiff. As judicial economy will be fostered by 
hearing all of plaintiff's claims together in a single action, Hercules 
II, the defendant’s motion to dismiss Hercules I, Court No. 83-4- 
00599, should be, and hereby is, granted. 


* Defendant accepted the position that the summons in Hercules IJ appeared broad enough to encompass all of 
plaintiff's challenges asserted in Hercules I. Defendant’s Supplemental Memorandum in Support of Its Motion to 
Dismiss Court No. 83-4-00599 at 7 (filed Dec. 7, 1983). Accordingly, defendant filed no pleadings in opposition to 
Plaintiff's Motion to Amend in Hercules II. 
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Various rates 


Items 121.57, 
121.58, 
121.59, and 
121.61 
Various rates 


Items 121.57, 
121.58, 
121.59, and 
121.61 
Various rates 


Items 720.20, 
720.24, or 
720.28 
Various rates 
for case portion 

Item 740.35 
Various rates 
for 
band portion 


[assess | 
am Nea ats | 


Ite 
Fi 


P 


Fr 


[ana | 


Item 121.65 Leather’s Best Inc. v. 
Free of duty S.O. 82-85 
pursuant to GSP 


Item 121.65 Leather’s Best Inc. 
Free of duty S.0. 82-85 
pursuant to GSP 


Item 121.65 Leather’s Best Inc. v. 
Free of duty S.0. 82-85 
pursuant to GSP 


Item 121.65 Leather’s Best Inc. 
Free of duty 8.0. 82-85 
pursuant to GSP 


Agreed statement of facts 


US., 


US., 


PORT OF ENTRY AND 
MERCHANDISE 


New York 
Leather; product of an eligible 
beneficiary country 


New York 
Leather; prouduct of an eligi- 
ble beneficiary country 


New York 
Leather; product of an eligible 
beneficiary country 


New York 
Leather; product of an eligible 
beneficiary country 


New York 
Electronic watches 
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Carman, J. E. Gluck Corp. 83-7-01018 
February 25, 
1985 


81-10-01483 





Item 720.24 or 
720.28 
Various rates 


Item 678.50 
4.7% or 4.8% 

Item 720.02 35¢ 
each for clock 
portions 


Item 656.25 
25%, 23.1%, 
21.3%, or 
19.4% 

Item 657.35 
-6¢ Ib. plus 
1.5%, 74%, 
7.0%, or 
6.7% 

Item 657.25 
9.5%, 9.0%, 
8.6%, or 
8.1% 

Item 656.20 
16%, 14.9%, 
13.9% or 
12.8% 

Item 774.55 
8.5%, 8.1%, 
1.1%, or 
1.3% 


Item 678.50 
4.7% or 4.8% 


Agreed statement of facts 


US. v. Texas Instruments, 
673 F.2d 1375 (1982) 


New York 
Cases 


San Francisco 

Radio with L.E.D. Electronic 
Timer and Cassette Player, 
etc.; entirety 
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ABSTRACTED PROTEST DECISION 


ASSESSED 
PLAINTIFF COURT NO. 
a tos | 


Jet Sonic Corp. 83-1-00069 | Item 740.30 Item 688 
16.7% or 15.3% 5.3% o 
Item 740.34 or 
740.35 
32.4% or 29.8% 
Item 740.30 or 
740.38 
25.4%, or 
23.4% 
Item 774.55 
8.1% or 7.7% 
Item 791.54 
6.5% or 6% 







Carman, J. Komatsu America Corp. 76-12-02778 | Item 692.35 Item 664 
February 26, 5.5% for items 5% for 
1985 marked B and D marke 
Item 664.05 Items m 
5% for items are du 
marked C and E basis ¢ 
Items marked B value 
and C are invoic 
dutiable on basis values 
of export value | Items m: 
at invoice unit are di 
values plus 25%, basis ¢ 
or as an value 
estimate of FOB 
constructed plus 3; 
value parts 
Items marked D prior ' 
and E are and i 
dutiable on basis unit p 
of export value 28.2% 
or an estimate 
of constructed 
value 


SIONS—Continued 


v9 


: i US. v. Texas Instruments, | New York 
5.3% or 5.1% 673 F.2d 1375 (1982) Fittings for electronic digital 
watches; entirety 


2 , Agreed statement of facts San Francisco; Portland; Sa- 


5% for items vannah; Philadelphia; Hous- 
marked B and D ton 

ems marked C Bulldozers, parts of bulldoz- 
are dutiable on ers, etc. 

basis of export 

value at C&I 

invoice unit 

values, plus 11% 

ems marked E 

are duitable on 

basis of export 

value at invoice 

FOB unit prices 

plus 32% for 

parts exported 

prior to 10/77, 

and invoice FOB 

unit prices plus 

28.2% 
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Carman, J. 
February 26, 
1985 


Carman, J. 
February 26, 
1985 


Carman, J. 
February 27, 
1985 


Temlex Industries, Inc. 


Temlex Industries, Inc. 


Mohertus Trading Co. 


Victaulic Co. of America 


81-12-01775 


19-7-01173 


715.05—fittings 
also 
constructively 
separated and 
classified under 
740.80, 740.34- 
.35, 740.38, 
774.55, 791.54 at 
various rates 


Item 740.30 

16.7% or 15.3% 
Item 740.34 or 

740.35 

32.4% or 29.8% 
Item 740.30 or 

740.38 

25.4%, or 23.4% 
Item 774.55 

8.1% or 7.7% 
Item 791.54 

6.5% or 6% 


Not stated 


Item 610.74 
11% 





US. v. Texas Instruments, | New York 


673 F.2d 1375 (1982) 


Solid state electronic digital 
watches which are entire- 
ties comprised of solid state 
modules and cases imported 
with or without appropriate 
fittings (bands, chains, and 
straps) 


Item 688.36 US. v. Texas Instruments, | New York 


5.8% or 5.1% 673 F.2d 1375 (1982) 


Item 610.70 Agreed statement of facts 
8% 


Fittings for electronic digital 
watches; entirety 


New York 

Electronic digital watches con- 
sisting of modules, cases, 
and bracelets and/or bands; 
an entirety 


Newark, NJ 
Various types of castings of 
malleable iron 


a 
g 
5 
g 
: 
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ABSTRACTED PROTEST | 


Victaulic Co. of America Item 610.74 
11% 


Victaulic Co. i Item 610.74 
11% 


Victaulic Co. i 80-9-01416 | Item 610.74 
11% 


Victaulic Co. i 81-10-01411 | Item 610.74 
11% 


Victaulic Co. i 82-2-00212 | Item 610.74 
11% 


Victaulic ‘ i Item 610.74 
11% 





Item 610.70 
8% 


Item 610.70 
8% 


Item 610.70 
8% 


Item 610.70 
8% 


Item 610.70 
8% 


Item 610.70 
8% 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


PORT OF ENTRY AND 
MERCHANDISE 


Newark, NJ 
Various types of castings 
malleable iron 


Newark, NJ 
Various types of castings 
malleable iron 


Newark, NJ 
Various types of castings 
malleable iron 


Newark, NJ 
Various types of castings 
malleable iron 


Newark, NJ 
Various types of castings 
malleable iron 


Newark, NJ 
Various types of castings 
malleable iron 
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Decisions of th 
Court of Inter 
Abst 


ABSTRACTED REAPPRA 


R85/139 





Unit values found | C.B.S. Imports Corp. V. U.S. | New York 
by appraising (C.D. 4739) Various articles of merchan- 
Customs official, dise exported from various 
less amounta countries during 1971 and 
added for 1972, items marked A and 
currency D 
fluctuation for Fabrics, items marked B, C 
items marked A 
and D 









ABSTRACTED REAPPRAISI 


JUDGE & 

DECISION BASIS 
DATE OF PLAINTIFF COURT NO. 

NUMBER DECISION —_resnmr —_[eourevo,| ft 


R85/140 Re, C.J. Zayre Corp. 74-10-02949 | Export val 
February 20, 
1985 


RAISEMENT DECISIONS—Continued 


BASIS PORT OF ENTRY AND 


Values of 
imported 
merchandise 
equal to 
appraised 
values, less 10%, 
or the invoiced 
unit values, less 
all nondutiable 
charges, 
whichever value 
is higher for 
items marked B 

Values are equal 
to either 
appraised 
values, less all 
additions made 
for currency 
fluctuation, and 
less 10%, or 
invoiced unit 
prices, less 
nondutiable 
charges, 
whichever 
values is higher 
for items 
marked C 


ort value Appraised values, |C.B.S. Imports Corp., (C.D. | Los Angeles; Boston 
less amounts 4739) Various articles of merchan- 
added for dise exported from various 
currency countries during the years 
fluctuations 1972, 1973 
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Michelin Tire Corp. 


Distributors Import Co. 


Distributors Import Co. R65/15747, 
etc. 


Jake Levin & Sons 


Michelin Tire Corp. 


New Home Sewing Ma- 
chine Co. 





3.35 for 1974 
2.513 for 1975 


Appraised unit 
values less 7.5% 
thereof, net 
packed 


F.0.b. unit invoice 
prices plus 20% 
of difference 
between f.o.b. 
unit invoice 
prices and 


appraised values 


Appraised unit 
values less 7.5% 
thereof, net 
packed 


3.35 for 1974 
2.518 for 1975 


Various f.o.b. unit 
invoice prices 
plus 20% of 
difference 
between f.o.b. 
unit invoice 
prices and 


appraised values 


$3.70 per pair, 
entered value 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


Agreed statement of facts 


New York; Portland, Maine; 
Portland, Oreg. 

Michelin x-radial steel belted 
tires 


New Orleans 

Transistor radios together 
with their accessories and 
parts; entireties 


New Orleans 

Transistor radios together 
with their accessories and 
parts; entireties 


Kansas City 

istor radios together 

with their accessories and 
parts; entireties 


Norfolk; Denver 
Michelin x-radial steel belted 
tires 


San Francisco 
Sewing machines 
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Index 


U.S. Customs Service 


Treasury Decisions 


Bonds, cancellation of temporary importation, Part 10, CR amended 
Drawback decisions, synopses of, Nov. 28, 1984 to Feb. 6, 1985 
Recordation of trade name: “Gerber Products Co.” ..............:::-sssssssssssersesesesees 
Textiles and textile products, effective date clarified, Part 12, CR amend- 


U.S. Court of Appeals for the Federal Circuit 


Appeal No. 
New England Butt Co. v. International Trade Commission 
M.M.&P. Maritime Advancement, Training, Education & Safety Pro- 
gram (MATES) v. Department of Commerce, International Trade Ad- 


U.S. Court of International Trade 


B & E Sales Co. v. United States 

Bulova Watch Co. v. United States 

Eiseman-Ludmar Co. v. United States 

Global Trading, Inc. v. United States 

Hercules Inc. v. United States 

North American Foreign Trading Corp. v. United States 
United States v. Gold Mountain Coffee, Ltd 


ORDERING OF BOUND VOLUMES 


Order volume(s) wanted by title and Superintendent of Documents stock 
number. Send with check or money order payable to Superintendent of 
Documents and mail to: 


Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, DC 20402 


US. Court of International Trade Reports, Vol. 5, re A gg 1983, is available. Supt. Docs. 
Stock No. 028-003-00053-6; Cost: $13 domestic; $16.25 foreign. 

Customs Bulletin, Vol. 17, — 1983, advanced orders being accepted. Supt. Docs. 
No. 048-000-00366-4; Cost: $22 domestic; $27.50 foreign. 


U. S. GOVERNMENT PRINTING OFFICE : 1985 0 - 468-684 
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